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June 9,2005 

FFIEC 
Program Coordinator 
3501 Fairfa Drive, Room 3086 
Arlington, VA 22226 

Re: Interagency Advisary on the Unsafe and 
Use of Limitation of Liability Provisions 
Alternative Dispute Resolution Provisi 
Audit Engagment Letters 

Dear Sir or Madam: 

We write with respect to 
Unsound Use of Limitation of Liability Provisioas and C 
Resolution Provisions in External Audit Engagement 
issued for comment by the Federal Financial Insti 
("FFIEC") on or about May 10, 2005. We respect 
considered by FFEC. 

ABOUT TIIE CPR INSTITUTE 

Since its founding in 1979 as the Centex 
Institute for Dispute Resolution has played a 1 
appropriate methods of managing conflict 
With the active support of a broad-based 
attorneys, prominent members of the ju 
Institute convenes annual confmnces 
spectrum of approaches to ~onflict. It 
variety of formats, and facilitates reso 
resolution services, including Panels of 
procedures calling far minimal admin 
Representatives of more than 4,000 comp 
the Institute's Commitments to resolv 
Institute's emphasis i s  on business-re1 
important public policy efforts suppo 
agencies, and other institutions in the 
month, the CfR Institute will be kn 
Prevention md Resolution. 
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1 am President & CEO of the CPR Institute, and was formerly the Willi 
Professor of Law at the University of Kentucky College of Law. I have been a, 
author and speaker on conflict resolution subjects; an experienced mediator and 
participant in major national and intwnational policy initiatives on ADR 
decades. I am the co-author of Federal Arbitration Law, a leading five-vol 
law of arbitration and a new textbook on conflict resolution for law and busin 
as many articles an arbitration and other conflict resolution topics. Prim 
chaied the CPR Institute's 50-member Commission on the Future o 
produced a lengthy set of  guidelines for users of arbitration, Commercial 
( M A  200 1) [hereafter CPWAEA Commercial Arbitration Guidelines]. 
iaitiativca aimcd at drafting or revising many of the major standards for 
and arbitration, including the Uniform Arbitration Act and other statut 
consumer rules and protocols, and ethical standards in the U.S. and 
involved in legal reform  effort^ or wnducted educational or mcdiati 
United States, Russia, Ukraine, Argentim China, and the EU. 

THE ADVISORY 

We thank you for the opportunity to provide comment on 
position with respect to the views and recommendations offered th 
only on that portion of  the Advisory which addresses alternative 
In fact, the FFIEC may wish to issue two separate advisories in 
issues addressed therein are discreet, and canfusion may result 
advisory. 

ADR Enwtnpasses a Spectr~m of Processes, Not Just Arbitration 

First and fmernost, we wish to point out that alternative 
encompasses a wide range of dispute resolution processes incIud 
binding evaluative precesses, and non-binding and binding a&i 

be the intended subject of the FFIEC Advisory.) Our co 
mediators indicate that the processes they have encountered in 
financial institutions and their auditors include a similar range 
arbitration. Indeed, many contracts we have seen call for 
negotiation, mediation and finally either litigation or mandat 
Dakbcwk: Dispute Resolution Clauses (CPR Institute 200 
intention (as we perceive it) to make no recommendation 
dispute resolution, mediation and other non-binding forms of ADR. 

Tt is  axiomatic that arbitration, whether binding or not, is a creature o 
inherent in the contractual nature of arbitration that parties are £re= to agree to w 
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