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As of July 1, 2000, new Treasury exemption procedures allowing financial
institutions to exempt transactions of certain businesses from the requirement to report
transactions in currency in excess of $10,000 (Currency Transaction Report (CTR))
become fully effective. After July 1, 2000, only exemptions granted pursuant to the new
exemption procedures will be valid.

The requirement that financial institutions report currency transactions in
excess of $10,000 by their customers is a cornerstone of the Bank Secrecy Act. The
information provided on CTRs is often vital to law enforcement investigators. At the
same time, the reporting requirement includes recurring transactions by legitimate cash
intensive businesses that generally are of little interest to law enforcement. The adoption
of the final rules that set forth the new exemption procedures, as described below, is an
attempt to encourage financial institutions to take the necessary steps to significantly
reduce repetitive currency reporting on these types of transactions.

The Department of the Treasury's Financial Crimes Enforcement Network
(FinCEN) began the implementation of the new exemption rules with the publication of
a final rule for "Phase I" exemptions in the Federal Register on September 8, 1997
(Attachment 1). This was followed by the publication of a final rule for "Phase 11"
exemptions in the Federal Register on September 21, 1998 (Attachment 2). Together,
the final rules for Phase | and Phase 11 now form the new rules that must be followed for
any exemptions from the CTR reporting requirements after July 1, 2000.:

Under these new rules, transactions involving customers that fall within one
of the classes of exempt persons defined by these rules may be exempt from CTR
requirements. The new procedures eliminate the requirement that financial institutions
determine whether the daily transactions of a customer exceed a predetermined
exemption amount and also eliminate the requirement that financial institutions obtain
signed exemption statements from each exempt customer. Under the new procedures, a
financial institution seeking to exempt transactions of a customer, as defined in Phase I,
from the CTR requirements need only make a one-time filing of a "Designation of
Exempt Person” form that identifies the exempt customer and the exempting financial
institution.z (Refer to Attachment 3.) For financial institutions seeking to exempt
transactions of a customer, as defined in Phase II, from the CTR requirements, a
"Designation of Exempt Person™ form must be filed every two years. Under the new
exemption procedures. a financial institution is not liable for the failure to file a CTR



with respect to a transaction in currency by an exempted customer, unless the financial
institution knowingly provides false or incomplete information or has reason to believe
that the customer does not qualify as an exempt customer.

A financial institution must make the designation of exempt person within
30 days after the first otherwise reportable transaction has been exempted by the
financial institution. A holding company or one of its subsidiaries may make a single
designation of exemption on behalf of all of the holding company's bank and thrift
subsidiaries so long as the designation lists each subsidiary to which the designation
applies.

Under the new rules, an "exempted person” as defined in Phase | includes:

e A bank to the extent of its domestic operations;:

e A department or agency of the United States, of any State, or of
any political subdivision of any State;

e Any entity established under the laws of the United States, of any
State, or of any political subdivision of any State, or under an
interstate compact between two or more States, that exercises
governmental authority on behalf of the United States or any such
State or political subdivision;

e Any entity, referred to in the regulations as a "listed business,"
other than a bank, whose common stock or analogous equity
interests are listed on the New York Stock Exchange or the
American Stock Exchange or whose common stock or analogous
equity interests have been designated as a Nasdaq National Market
Security listed on the Nasdaqg Stock Market (except stock or
interests listed under the separate "Nasdag Small-Cap Issues”
heading); and

e Any subsidiary, other than a bank, of any "listed business" that is
organized under the laws of the United States or of any State and
at least 51 per cent of whose common stock or analogous equity
interest is owned by the listed entity.

Under the new Treasury rules, a business that is not an "exempted person™
under Phase I, because it does not meet the definition of a "listed business," may be an
"exempted person™ as defined in Phase Il as a "non-listed business" or payroll customer.
A non-listed business is defined as an enterprise that: (i) has maintained a transaction
account at a bank for at least 12 months; (ii) frequently engages in transactions in
currency in excess of $10,000; and (iii) does business in the United States. Similarly, a
payroll customer is defined as a person that: (i) has maintained a transaction account at a
bank for at least 12 months; (ii) regularly withdraws more than $10,000 in order to pay
its United States employees in currency; and (iii) does business in the United States. In
addition, a business that engages in multiple business activities may be treated as a non-
listed business so long as no more than 50% of its gross revenues per year is derived
from one or more of the business activities that are ineligible to be exempted (e.g., a
grocery store that devotes only part of its business to cashing checks on behalf of its
customers would be eligible for treatment as a non-listed business). Ineligible business
activities are:*

e Servina as financial institutions or acent for financial institutions



of any type;

e The purchase or sale to customers of motor vehicles of any kind,
vessels, aircraft, farm equipment or mobile homes;

e The practice of law, accountancy, or medicine;

o The auctioning of goods;

o Chartering or operation of ships, buses, or aircraft;

o Pawn brokerage;

o Gaming of any kind (other than licensed pari-mutuel betting at
race tracks);

e Investment advisory services or investment banking services;

« Real estate brokerage;

« Title insurance and real estate closings;

e Trade union activities; and

« Any other activity that may, from time to time, be specified by
FinCEN.

The obligation to identify and report, consistent with existing regulations,
suspicious or criminal activity is not diminished by the new exemption rules. For those
customers whose transactions will be exempted under the new rules, financial
institutions are still required to have programs in place that allow for the identification
and timely reporting of suspicious and criminal activity. In addition, for non-listed
businesses and payroll customers (Phase 11), financial institutions must evidence that
they have established and are maintaining a monitoring system that is reasonably
designed to detect, for each account of those customers, those transactions in currency
that would require the financial institutions to file a Suspicious Activity Report. Further,
the financial institutions must certify every two years that they have applied, at least
annually, such monitoring systems to each account of those exempted customers.

In exempting customers under the new exemption procedures, a financial
institution must take such steps that a reasonable and prudent financial institution would
take in other instances, such as protecting itself from loan or other fraud based on a
misidentification of a person's status, to assure itself that the customer meets the
definition of an "exempt person.” Financial institutions should document the basis for
decisions to exempt customers from the CTR requirements and maintain such documents
for five years. Financial institutions should review their exemption determinations and
verify the continued accuracy of the information regarding their exempted customers at
least once a year.

While the new exemption procedures have significantly simplified the
exemption process, should reduce the burden to financial institutions and, if used, will
reduce the number of CTR filings, the exemption procedures are not mandatory.
Financial institutions may choose to continue to file a CTR for each transaction in
currency in excess of $10,000 instead of adopting the new exemption procedures.

The attached examination procedures revise the current examination
procedures in the Bank Secrecy Act Examination Manual with regard to the review of
the exemption process. (Refer to Attachment 4.) These revised procedures should be
used for any Bank Secrecy Act examination conducted after July 1, 2000. Reserve
Banks should distribute this letter and attachments to financial institutions under their
jurisdictions.



Should you have any questions regarding the attached, please contact
Ms. Pamela Johnson, Senior Anti-Money Laundering Coordinator, Special
Investigations Section, Division of Banking Supervision and Regulation at (202) 728-
5829. Additional information concerning exemptions as well as copies of the
attachments may be found at FinCEN's general website at:
http://www.treas.gov/fincen/index.html.

Richard Spillenkothen
Director

Attachments

Attachment 1 - final rule for "Phase I" exemptions

Attachment 2 - final rule for "Phase II" exemptions

Attachment 3 (102 KB PDF) - "Designation of Exempt Person" form

Attachment 4 (8 KB PDF) - Examination procedures

Notes:
1. The new exemption procedure rules can be found at 31 CFR 103.22(d).

2. The "Designation of Exempt Person” form is Treasury form "TD F 90-22.53," a copy
of which is attached.

3. A "Designation of Exempt Person™ form is not required to exempt transactions with a
Federal Reserve Bank.

4. However, such a business may be treated as an exempt person if it meets the
definition of another class of exempt person. For example, a casino that has stock listed
on the New York Stock Exchange may be exempted under Phase I, even though gaming
is an ineligible business for purposes of exemptions.



[ Federal Register: Septenber 8, 1997 (Vol unme 62, Nunber 173)]

DEPARTMENT OF THE TREASURY

31 CFR Part 103

RI'N 1506- AA11l

Fi nancial Crines Enforcenment Network; Anmendnent to the Bank

Secrecy Act Regul ations--Exenptions Fromthe Requirenent To Report

Transactions in Currency

AGENCY: Financial Crinmes Enforcenment Network, Treasury.

ACTI O\ Final rule.

SUWARY: This docunent contains a final rule anmending the Bank Secrecy

Act reqgul ations. The amendnment will elimnate the requirement to report



transactions in currency in excess of $10,000 between depository
institutions and certain classes of " exenpt persons'' defined in the
rule. It will nodify (and, as nodified, will supersede), an interim
rule on the sane subject, to reflect the corments that were requested
when the interimrul e was published.

There appears el sewhere in today's edition of the Federal Register
a notice of proposed rul emaking that would further nodify the rules for
granting exenptions fromthe currency transaction report filing
requi renments. The final rule and the notice of proposed rul emaking are
additional steps in a process intended to achieve the reduction set by
t he Money Laundering Suppression Act of 1994 in the nunber of Bank
Secrecy Act currency transaction reports required to be filed annually

by depository institutions.

EFFECTI VE DATE: January 1, 1998.

FOR FURTHER | NFORVATI ON CONTACT: Peter Djinis, Associate Director,

Fi nCEN, (703) 905-3819; Charles Klingman, Financial Institutions Policy
Speci alist, FinCEN, (703) 905-3602; Stephen R Kroll, Legal Counsel,
Cynthia L. Cark, on detail to the Ofice of Legal Counsel, and Al bert
R Zarate, Attorney-Advisor, Ofice of Legal Counsel, FinCEN, (703)

905- 3590.

SUPPLEMENTARY | NFORMATI ON



|. Statutory Provisions

The Bank Secrecy Act, Titles | and Il of Pub. L. 91-508, as
amended, codified at 12 U S.C. 1829b, 12 U S.C. 1951-1959, and 31
U . S.C. 5311-5330, authorizes the Secretary of the Treasury, inter alia,
to issue regulations requiring financial institutions to keep records
and file reports that are determ ned to have a high degree of
usefulness in crimnal, tax, and regulatory matters, and to inplenent
count er -nmoney | aundering prograns and conpliance procedures.

Regul ations inplenenting Title Il of the Bank Secrecy Act (codified at
31 U. S.C 5311-5330) appear at 31 CFR Part 103. The authority of the
Secretary to admnister Title Il of the Bank Secrecy Act has been

del egated to the Director of Fi nCEN

The reporting by financial institutions of transactions in currency
in excess of $10,000 has | ong been a najor conponent of the Departnent
of the Treasury's inplenmentation of the Bank Secrecy Act. The reporting
requirenment is inposed by 31 CFR 103.22, a rule issued under the broad
authority granted to the Secretary of the Treasury by 31 U S.C. 5313(a)
to require reports of donestic coins and currency transactions.

Four new provisions (31 U S. C 5313(d) through (g)) concerning
exenptions were added to 31 U S.C. 5313 by the Money Launderi ng
Suppressi on Act of 1994 (the "~ Money Laundering Suppression Act''),
Title IV of the Riegle Community Devel opnent and Regul atory | nprovenent

Act of 1994, Pub. L. 103-325 (Septenber 23, 1994). According to



subsection (d) (1), the Treasury nust exenpt a depository institution
fromthe requirenent to report currency transactions with respect to
transacti ons between the depository institution and the foll ow ng

categories of entities:

(A) Anot her depository institution.

(B) A departnment or agency of the United States, any State, or
any political subdivision of any State.

(C Any entity established under the aws of the United States,
any State, or any political subdivision of any State, or under an
interstate conpact between 2 or nore States, which exercises
governnental authority on behalf of the United States or any such
State or political subdivision.

(D) Any business or category of business the reports on which

have little or no value for | aw enforcenent purposes.

Subsection (d)(2) requires the Treasury to publish at |east
annually a list of entities whose currency transactions are exenpt from
reporting under the mandatory rules. The conpani on provisions of 31
U S.C. 5313(e) authorize the Secretary to permt a depository
institution to grant additional, discretionary, exenptions fromthe
currency transaction reporting requirenents. Subsection (f) places
limts on the liability of a depository institution in connection with

a transaction that has been exenpted fromreporting under either



subsection (d) or subsection (e) and provides for the coordi nation of
any exenption with other Bank Secrecy Act provisions, especially those
relating to the reporting of suspicious transactions. Subsection (Q)
defines " “depository institution'' for purposes of the new exenption
provi si ons.

The enactnment of 31 U . S.C. 5313 (d) through (g) reflects a
congressional intention to “reform* * * the procedures for exenpting
transactions between depository institutions and their custoners.'' See
H R Rep. 103-652, 103d Cong., 2d Sess. 186 (August 2, 1994).\1\ The
adm ni strative exenption procedures at which the statutory changes are

directed are found in 31 CFR 103.22 (b)-(09).

\'1\ Section 402(b) of the Mney Laundering Suppression Act
states sinply that in adm nistering the new statutory exenption
procedur es

the Secretary of the Treasury shall seek to reduce, wthin a
reasonabl e period of tine, the nunber of reports required to be
filed in the aggregate by depository institutions pursuant to
section 5313(a) of title 31 * * * py at |east 30 percent of the
nunmber filed during the year preceding [ Septenber 23, 1994,] the

date of enactnent of [the Money Laundering Suppression Act].

Several reasons have been given for the adm nistrative exenption



system's | ack of success in elimnating routine currency transactions
fromoperation of the Bank Secrecy Act rules. The first is the
retention by banks of liability for making incorrect exenption

determ nations. The second is the conplexity of the adm nistrative
exenption procedures. Finally, advances in technol ogy have made it |ess
expensive for sonme banks to report all currency transactions than to
incur the admnistrative costs and risks of exenpting custoners and

then adm nistering the terns of particular exenptions properly.

1. The InterimRul e

On April 24, 1996, an interimrule (the "“InterimRule' ') adding a
new paragraph (h) to the currency transaction reporting rules in 31 CFR
103. 22 was published in the Federal Register. See 61 FR 18204. The
InterimRule exenpted, fromthe requirenment to report transactions in
currency in excess of $10,000, transactions occurring after April 30,

1996, between banks \2\ and
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customers who fall into one of five classes of exenpt persons:

\2\ The InterimRule used the term bank to define the class of



financial institutions to which the InterimRule applied. As defined
in 31 CFR 103.11(c), that termincludes both commercial banks and
ot her cl asses of depository institutions at which the | anguage of 31

U S.C. 5313 is directed.

1. Banks, to the extent of their banking operations and

transactions within the United States; \3\

\'3\ The broad definition of """ United States'' in section

103. 11(nn) applies.

2. Departnents and agencies of the United States and of states and
their political subdivisions;

3. Any entity established under the laws of the United States \4\
or of any state or its political subdivisions, or under an interstate
conpact, that exercises governnental authority on behalf of the United

States or any such state or political subdivision

\4\ Again, the broad definition of ~"United States'' applies.



4. " Listed corporations,'' that is, corporations whose conmon
stock is listed on the New York Stock Exchange or the Anmerican Stock
Exchange or has been designated as a Nasdag National Market Security

listed on the Nasdaqg Stock Market; \5\

\ 5\ The NASDAQ category did not include stock |isted under the

separate " " Nasdagq Snall-Cap |ssues'' category.

5. Subsidiaries of listed corporations that are consolidated with
such corporations for federal incone tax purposes.

See 31 CFR 103.22(h)(2) (i)-(v). The first three categories of
exenpt persons specified above are those to whom an exenption is
required to be granted by 31 U S.C. 5313(d)(1) (A-(CO. The final two
categories are those entities who are exenpted pursuant to the
authority contained in 31 U S.C. 5313(d)(1)(D).

To treat a custoner as exenpt under the InterimRule, a bank nust
file a single form (the sane form now used by banks to report a
transaction in currency) that identifies the exenpt person and the bank
i nvol ved and nmust generally take such steps to assure itself that a
person i s an exenpt person that a reasonabl e and prudent bank woul d
take to protect itself fromloan or other fraud or |oss based on

m sidentification of a person's status. Treatnment of a custoner as an



exenpt person under the InterimRule protects a bank generally from any
penalty for failure to file a currency transaction report wth respect
to the exenpt person's currency transactions, but it does not affect

t he obligation of banks to file suspicious activity reports. Currency
transactions, |like other transactions, between a bank and an exenpt
person remain subject to the suspicious activity reporting requirenents
of 31 CFR 103.21, as well as the suspicious activity reporting
requirenents of the federal bank supervisory agencies. See also 12 CFR
21.11 (O fice of the Conptroller of the Currency); 12 CFR 208. 20
(Federal Reserve Systen); 12 CFR 353.3 (Federal Deposit |nsurance
Corporation); 12 CFR 563.180 (O fice of Thrift Supervision); 12 CFR
748.1 (National Credit Union Adm nistration).

Because the InterimRule inplenmented certain provisions of the Bank
Secrecy Act and granted significant relief fromexisting regul atory
requirements, it was nade effective on May 1, 1996, |ess than 30 days
after its publication date. The Interim Rul e was, however, acconpani ed
by a request for comments on the Rule's ternms.

It appears that the InterimRule did not imedi ately have the
i ntended effect of reducing the nunber of routine currency transactions
filed by depository institutions. This may have been attri butable, at
| east in part, to banks' reluctance to use the new exenption procedures
until the InterimRule and proposals for the projected second stage of
currency transaction filing relief (as to which conmments were solicited
by the preanble to the InterimRule) were made final. Deferral of a

change in a bank's procedures would permt the automated systens on



which many institutions rely to be altered to take account of all the
revised currency transaction filing rules at one tine. Unfamliarity
with and uncertainty about the neaning of certain provisions of the

InterimRule nay al so have initially retarded the Rule's use.\®6\

\6\ Fi nCEN has al ready issued a notice, FinCEN Notice 97-1, to
deal with one such uncertainty. That notice nmakes clear that an
institution may decide, after August 15, 1996, that it wi shes to
adopt the new exenption systemfor particular custonmers, even if it
did not do so, for existing custonmers, before that date, so |ong as
t he necessary exenption identifications are filed within 30 days of
the first transaction in currency that is sought to be exenpted

under the new exenption procedures.

Statistics based on the first half of this year indicate that banks
are making the transition to the new, streamnlined exenption procedures
set forth in the InterimRule. The nunber of CTR filings for each of
t he nont hs of February, March, April, My, and June of 1997 is |ess
than the nunber of filings for those sanme nonths in 1996. (Fi nCEN does
not yet have conplete information concerning CIR filings for July
1997.) Thus, it appears that the InterimRule is beginning to have sone

effect on decreasing the nunber of CTR filings. FinCEN anticipates that



banks will continue to nmake the transition to the new exenption
procedures as they becone better acquainted, and nore confortable, wth
the ternms of the new procedures. FinCEN al so hopes that the
clarifications contained in this docunent will continue to aid in that

transition.

I11. Summary of Comments and Revi sions

A. Comments on the Notice--OQOvervi ew

Fi nCEN received fifty-eight witten conments on the InterimRule.
O these, forty-four conments were submtted by banks or bank hol di ng
conpani es, six by banking trade associ ations, four by credit unions,
one by a credit union trade association, and one each by a conpliance
consulting firm an accounting firm and a law firm each on its own
behal f.

The commenters general ly appl auded FinCEN s efforts to i nprove the
exenption process. One bank commenter, for exanple, noted wth approval
"“the scope and aggressiveness of the InterimRule'' and found the Rule
"“a mpjor step in reducing the Bank Secrecy Act's burden on financi al
institutions wthout conpronmi sing the BSA' s effectiveness'' because it
permtted banks to elimnate the cost of reporting " "large
denom nation, repetitive transactions with public entities and ngj or
corporations engaged in legitimate retail activity.'' At the sanme tine,

the comenters suggested a nunber of ways in which the InterimRule



m ght be inproved, and they raised several operating issues that banks
had encountered in applying the InterimRule.

Comments on the InterimRule focused primarily on five subjects:
the definition of an exenpt subsidiary of a listed corporation; other
aspects of the definition of exenpt person; the tine frame wi thin which
a bank was permtted to designate an existing custonmer as an exenpt
person; the need to clarify the relationship between the provisions of
paragraph (h) and the terns of the adm nistrative exenption provisions
of 31 CFR 103.22(b)-(g); and the interplay between the InterimRule and
previous regul atory gui dance provided by the Departnent of the Treasury
Wi th respect to the currency transaction reporting requirenments. The
specifics of the comrents and an expl anation of resulting nodifications
to paragraph (h) are outlined bel ow

After full and careful consideration of all the coments, 31 CFR
103. 22(h), as contained in the InterimRule, is nodified, and, as

nodi fied, is adopted as a final rule.

B. Final Rule

The fornmat and substance of the final rule and the InterimRule are

generally the sanme. The final rule reflects the
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follow ng significant nodifications to the Interi mRule:

1. The definition of exenpt person has been clarified to make clear
that banks are eligible to be treated as exenpt persons because they
are banks, and then only with respect to their donestic operations; a
bank that is, or is a subsidiary of, a |listed conpany does not for that
reason obtain a second ground for exenption;

2. The definition of exenpt person has been anended to treat as a
““listed entity'' and entity, rather than just a corporation, whose
common stock or anal ogous equity interests are listed on an applicable
st ock exchange;

3. The definition of exenpt person has been anended to include any
subsidiary of a listed entity that is organized under the | aws of the
United States or a state and at | east 51 percent of whose conmmopn stock
is owned by the listed entity as shown in a reasonably authenticated
corporate officer's certificate, a reasonably authenticated photocopy
of Internal Revenue Service Form 851 (Affiliation Schedule), or in the
Annual Report or Form 10-K that is filed by the listed entity with the
Securities and Exchange Conm ssion;

4. The definition of exenpt person has been anended to nake cl ear
t hat an exenpt person includes a financial institution, other than a
bank, that is alisted entity or a subsidiary of a listed entity, but
only to the extent of such entity's domestic operations;

5. The tinme frane for designating a custonmer as an exenpt person
has been clarified to provide that a designation nmay be made, for any

custoner, by the close of the 30-day period beginning after the day of



the first reportable transaction in currency with that person that is
sought to be exenpted fromreporting under the ternms of paragraph (h);

6. Exanples of entities exercising governnmental authority have been
added to the InterimRule; and

7. A paragraph has been added to nmake clear that, absent know edge
of a loss of an exenpt person's status as such, a bank satisfies its
obl i gati ons under paragraph (h) by verifying the continued status of
exenpt persons at | east annually.

The changes adopted in the final rule are intended to inprove,
clarify, and refine the rule's provisions in |ight of the objectives
Fi nCEN outlined when the InterimRule was published. Those objectives
are reducing the burden of currency transaction reporting, requiring
reporting only of information that is of value to | aw enforcenent and
regul atory authorities, and, perhaps nost inportantly, creating an
exenption systemthat is cost-effective and that works. See 61 FR

18205.

| V. Specific Comments and Expl anation of Revisions

A di scussion of the significant comments on the InterimRule
appears below. As noted, many of the comments raised questions about
the interaction between the terns of paragraph (h) and vari ous

operating requirenents of the adm nistrative exenption system



A. 31 CFR 103.22(h)(1)--Transactions in Currency of Exenpt Persons Wth

Banks

Paragraph (h) (1) states that general rule that no report is
requi red under 31 CFR 103.22(a)(1) with respect to any transaction in
currency between an exenpt person and a bank. The only changes nmade to
this paragraph are nministerial: the phrase " “currency transactions'' in
the title of paragraph (h)(1l) has been revised to read " "transactions

in currency,'' and the phrases " “occurring after April 30, 1996,'"' in
the title of paragraph (h) and in the title of paragraph (h)(1), and
““that is conducted after April 30, 1996,'' at the end of paragraph
(h) (1), have been del eted as unnecessary in a final rule.\7\ For

consi stency, the phrase " “occurring after April 30, 1996'' has al so

been del eted as unnecessary in paragraph (a)(1).

\'7\ Deletion of the reference to a specific date is not intended
in any way to alter the effective date of this change in the Bank

Secrecy Act regul ations.

It should be noted that the exenption | anguage of the final rule is
fundanentally different fromthat of the adm nistrative exenption
system Sections 103.22(a)(1) and 103.22(h)(1) state affirmatively that

the reporting requirenments of the section do not apply to the



transactions described in paragraph (h). In contrast, the

adm ni strative exenption provision, 31 CFR 103.22(b)(2), sinply states
that a bank "~ "~may exenpt'' transactions described in that paragraph
fromreporting. Although, as noted in the preanble to the InterimRule,
see 61 FR 18206, the provisions of paragraph (h)(1) do not
affirmatively prohibit banks fromcontinuing to report routine currency
transactions with exenpt persons (and the requirenent that exenpt
persons be designated as such provi des banks wi th operational

di scretion to determ ne whether or not to recognize the new

provi sions), banks that continue to report such routing transactions
are supplying the governnent with information that is not required
under the Bank Secrecy Act regul ations.

1. Use of Word " "Bank'' Rather Than " Depository Institution"'’

Fi nCEN received no comment on its use of the term "“bank'' instead
of "~ “depository institution'' to define the class of financial
institutions, subject to the Bank Secrecy Act, that are exenpted from
the requirenent to report transactions in currency by paragraph (h)(1),
and the final rule continues to use the fornmer term Although 31 U S.C
5313(d) refers to mandatory exenptions for certain transactions in
currency with "~ “depository institutions,'' the broad definition of bank
contained in 31 CFR 103.11(c) appears to include all categories of
institutions included in the statutory " “depository institution'
definition, so that a change in term nol ogy was neither necessary nor

advi sable (in view of the Bank Secrecy Act regul ations' general use of



the work " “bank'' for the classes of institutions involved).
2. Coverage of all "~~“Transactions in Currency''

At | east one commenter asked whet her paragraph (h), intended to
exenpt fromreporting all "~ “transactions in currency'' between exenpt
persons and banks, despite the fact that the admi nistrative exenption
systemrules of 31 CFR 103.22(b)(2) (i)-(ii) permt banks to exenpt
fromcurrency transactions reporting only deposits and w thdrawal s, of
currency fromexisting and specified accounts.\8\ The use of the
broader termis intentional, as paragraph (h) seeks to elinate al
transactions in currency between exenpt persons and banks fromthe
reporting rules of section 103.22 (subject to the limtation on
exenption for transactions carried out by an exenpt person as an agent
for another person, as set forth in paragraph (h)(5)). As noted in nore
detail bel ow, however, the changes nmade to section 103.22 have no
i npact on the requirenent to report suspicious transactions under 31
CFR 103. 21, and the fact that an exenpt person w shes to conduct a
transaction other than a deposit or withdrawal, or a transaction that
does not involve an existing account wth the bank involved, may nerit
further investigation, and perhaps reporting, under the rules of

section 103. 21.

\8\ Banks are permtted by 31 CFR 103.22(b)(2)(iii) to grant a

br oader exenption for transactions by governnent agenci es.



3. Transactions by Exenpt Persons Wth Financial Institutions O her
Than Banks
At | east one commeter sought to broaden the scope of subsection (h)

to include transactions between exenpt
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persons and financial instituons other than banks. No such change has
been made. Al though, as noted bel ow, banks are permtted, in a change
fromprior practice, to recognize "“listed ' non-bank financial
institutions as exenpt persons, a general grant of automatic exenption
for all transactions in currency in excess of $10,000 between exenpt
persons, on the one hand, and, for exanple, brokers and dealers in
securities, noney transmitters, or currency exchange houses, on the
other, is neither within the Mney Launderi ng Suppression Act statutory
mandate nor justified by the realities of the operation of those

busi nesses.

B. 31 CFR 103.22(h)(2)--Definition of Exenpt Person

Par agraph (h)(2) continues to contain the definition of those

cl asses of "~ exenpt persons'' whose transactions in currency wth banks

are exenpt fromreporting under the final rule.



1. Banks

The InterimRul e defines an exenpt person to include a bank, to the
extent of the bank's donestic operations. One comenter asserted that
the treatnment of banks as exenpt persons "~ "to the extent of their
donmestic operations'' is less broad than the present exenption provided
for banks by section 103.22(b)(1)(ii). However the | anguage of
paragraph (h)(2)(i) is sinply a restatenent of the |anguage of section
103.22(b)(1)(ii), when the latter definition is read together with the
definition of "~ “donmestic'' in section 103.11(k).

The final rule revises paragraphs (h)(2)(iv) and (h)(2)(v) to nake
clear that a bank is eligible to be treated as an exenpt person only
Wth respect to its donestic operations; a bank that is a listed entity
or a subsidiary of a listed entity does not for that reason obtain a
second ground for exenption.

2. Subsidiaries or Affiliates of Banks

At | east one commenter asked whet her the exenpt person definition
i ncl uded subsidiaries or affiliates of banks (so that a transaction in
currency between a bank subsidiary and a second bank woul d be exenpt
fromreporting in the sane manner as a transaction between the
subsi di ary's bank parent and the second bank.) The bank Secrecy Act
regul ati ons do not generally treat bank subsidiaries as falling within
the definition of bank for purposes of the regulations, and until that
basi c concept is re-evaluated, it is premature to extend automatic
relief for currency transaction reporting purposes to non-bank

subsidiaries and affiliates of banks.



3. Governnent Entities

Paragraph (h)(2)(ii), which treats various federal, state, and
| ocal government departnents and agencies as exenpt persons, is
unchanged.

Several comrenters asked about the status of tribal governnents and
tribal enterprises under paragraph (h). The definition of ~“United
States'' in section 103.11(nn) includes " "the Indian |lands (as that
termis defined in the Indian Gam ng Regulatory Act),'' \9\ so that
tribal governments are eligible to be exenpt persons under paragraph
(h); whether particular enterprises conducted on tribal |ands, for
exanpl e tribal casinos, are thensel ves exenpt depends upon the nmanner
in which they are organi zed and operated. Thus, a tribal casino that is
operated as a departnent of a tribal government would generally qualify
as an exenpt person, but an independently operated managenent conpany
for such a casino, or a corporation of which the tribe was a
sharehol der, would likely not so qualify. Wiile FinCEN woul d be pl eased
to provide further guidance on that question on the basis of the facts
of a particular situation, it is not feasible on the current state of

the record do so in the Bank Secrecy Act regul ati ons thensel ves.

\9\ The termIndian Gam ng Regul atory Act is itself defined in

Sec. 103.11(rr).



One commenter argued that the definition of governnent agency in
paragraph (h)(2)(ii) would exclude exenption for agencies of the
District of Colunbia. That is not the result of the definition, since
the definition of " United States'' in section 103.11(nn) includes the
District of Col unbi a.

4. Entities That Exercise Governnental Authority

Paragraph (h)(2)(iii), which treats as exenpt persons entities
established by federal, state, or |local governnents, or by interstate
conpact, that exercise governnental authority, also is unchanged.

5. Listed Entities

The InterimRule defines an exenpt person to include corporations
listed on national securities exchanges. Several comrenters suggested
that the definition of exenpt person be broadened to include
partnershi ps and other non-corporations |isted on those exchanges. One
comrent er pointed out that the rationale Fi nCEN gave for exenpting
|isted corporations--i.e., the scale of enterprises |listed on the
nation's | argest securities exchanges, and the variety of internal and
external controls to which they are subject, nmake their use for noney
| aundering sufficiently unlikely to permt relaxation of the current
transaction reporting rules--applies to any listed entity regardl ess of
its form After consideration of such comrents, Treasury has anended
the InterimRule to expand the definition of an exenpt person in
paragraph (h)(2)(iv) to include any entity listed on an applicable

national securities exchange.



A nunber of commenters cited the difficulty of determ ning whether
a custoner was |listed on one of the three cited stock exchanges or was
a subsidiary of a conpany so listed. As noted in the preanble to the
InterimRule, it is inpossible to reduce the volune of currency
transaction reports to the extent that the InterimRule tries to do
W t hout creating sone tenporary inconvenience as the terns of the
system change. The determ nations required are straightforward and are
to be based on easily available information, especially for financial
prof essi onal s. Fi nCEN continues to believe that the degree of effort
i nvol ved in researching whether a conpany's stock is listed as a
nati onal stock exchange, or whether a corporation is a subsidiary of a
public conpany, is well within the scope of what a prudent bank shoul d
know about its custonmers and their activities.

ANERN

There is no limt on the listed entity'' definition based on the
nature of a particul ar conpany's business. Thus, for exanple, a listed
conpany that is a ganming enterprise or that issues traveler's checks or
noney orders or engages in a noney remttance business as a principal
is not for that reason deni ed exenpt status. See, however, the
[imtation on exenption for transactions carried out by an exenpt
person as an agent for another person, as set forth in paragraph
(h)(5).

6. Subsidiaries of Listed Entities

The InterimRule treats as an ~“exenpt'' subsidiary any subsidiary

that is included in the consolidated federal incone tax return of a



listed corporation. FinCEN sought alternative formnulations that bank
enpl oyees woul d find easy to apply and that would acconplish the goals
of the InterimRule nore effectively than the consolidated return
formul ation. At |east one conmenter stated that an entity that is
listed as a subsidiary on a listed entity's SEC report 10K or an annual
report should be considered an exenpt person. After consideration of

t hese coments, Fi nCEN has anended the definition of an exenpt
subsidiary to include any subsidiary that is organized under the | aws

of the United States or of any state and at |east 51 per
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cent of whose common stock is owned by the listed entity. Evidence of
such ownership may be shown by any of the ways listed in paragraph
(h)(4)(iv), including reliance upon a listed entity's Annual Report or
Form 10-K, filed in each case by the listed entity with the Securities

and Exchange Conmi ssion.\ 10\

\ 10\ Several commenters suggested that non-profit corporations
generally be added to the |list of exenpt persons. FinCEN does not
believe that a bl anket provision of this sort would be workabl e or
in keeping with the bal ance of objectives outlined in 31 U. S.C. 5313
(d)-(g), given the variety of organizations that can clai mnon-

profit status.



7. Financial Institutions O her Than Banks

New paragraph (h)(2)(vi), which relates to financial institutions
ot her than banks, has been added to the InterimRule. This new
paragraph clarifies that non-bank financial institutions that are, or
are subsidiaries of, listed entities, are exenpt persons only to the

extent of their donestic operations.

C. 31 CFR 103.22(h)(3)--Designation of Exenpt Person

Par agraph (h)(3) sets forth the procedures for designating an

exenpt person. A few commenters sought clarification of the tine frane
in which a bank coul d desi gnate an exenpt person. At |east one
comrenter stated that the InterimRule could be interpreted as
precluding a bank from designating an existing custoner as an exenpt
person after August 15, 1996. After consideration of such comments,
Fi nCEN has anended the InterimRule, in accord with FinCEN Notice 97-1,
to make clear that a bank can designate any custoner as an exenpt
person by the close of the 30-day period beginning after the day of the
first reportable transaction in currency with that person that is
sought to be exenpted fromreporting under the terns of paragraph (h).

At | east one commenter al so requested that FinCEN anend the Interim

Rul e to all ow banks, when designati ng exenpt persons, to file a |list of



its donestic bank custoners instead of filing a formthat identifies
such a custoner as an exenpt person. As set forth in new paragraph
(h)(3)(iii), a bank, when designating an exenpt person, may either file
an Internal Revenue Form 4789 in which line 36 is nmarked appropriately
or filed, in such a format and nanner as Fi nCEN may specify, a current
list of its donestic bank custoners.

At | east one commenter further suggested that it would be efficient
for banks sinply to file designations for all their governnent
custoners (as well as their bank custoners), regardl ess of whether
t hose custoners engage in transactions in excess of $10,000. Fi nCEN
wi || consider making such a change to paragraph (h) for governnent

entities at an appropriate time in the future.

D. 31 CFR 103. 22(h)(4)--Operating Rules for Designating Exenpt Persons

Par agraph (h)(4) continues to state general operating rules for
desi gnati ng exenpt persons. Changes to the details of the operating
rules are outlined bel ow
1. Ceneral Standard

A nunber of conmmenters asked for greater specificity about the
manner in which the determ nation that a customer is an exenpt person
shoul d be nade and docunented. Specific questions included, for
exanpl e, whether a bank was required to keep an " “exenption list'"' of
exenpt persons, whether a signed custoner statenent was required for

each exenpt person, whether paper copies of filings designating exenpt



persons shoul d be mai ntai ned by a bank, and how | ong records rel evant
to the exenption determ nation nust be retained.

The | anguage of paragraph (h)(4)(i) has been revised to make
explicit the general requirenent, inplicit in the original |anguage,

t hat a bank must docunent, in the manner that a reasonabl e and prudent
bank would do, its determnation that a custoner is eligible to be
treated as an exenpt person, in conpliance with the terns of paragraph
(h). A new paragraph (h)(4)(v), discussed bel ow, has been added to deal
specifically with record retention.

Fi nCEN bel i eves that specific additional |anguage is unnecessary
and woul d be contrary to the spirit of the changes in the currency
transaction filing rules that FinCEN is working with the banking
i ndustry to make. Because the situation of each bank is different, any
uniformset of rules can only stifle creativity and efficiency in
bui | di ng what ever record an individual bank's situation and
determ nations warrant. Thus, for exanple, it would certainly be
prudent for a bank to naintain, or to be able to retrieve, in a central
| ocation a list of the custoners that it treats as exenpt persons; but
whether the list is separately maintained, or sinply retrievable from
general records upon need, is a matter for each bank to determ ne.
Simlarly many institutions, as a general rule, retain copies of
docunents filed with the Treasury Departnent; however, whether forns
filed magnetically nust be converted into paper copies for exam nation

purposes is a matter that should be decided in accordance with general



bank policies, rather than in a universal regulatory docunent.

As in other situations, FinCEN believes that too nuch attention has
in the past been paid to nechanical conpliance with particular " check
list'"' requirements, rather than to the spirit of conpliance and the
nmoni toring necessary effectively to deter or detect noney | aundering at
the nation's financial institutions. Thus, it hesitates, in attenpting
to re-engi neer the currency transaction reporting system to recreate
the defects of the system being replaced. FinCEN intends to comrunicate
t he policy determ nations behind the changes in the rules to the
federal financial institution supervisory agencies, whose authority
i ncludes the authority to exam ne for conpliance with Bank Secrecy Act
requirements, to assure, insofar as possible, that the expectations of
conpliance examners are in accord wwth the ternms and spirit of the new
rul es.

At | east one commenter suggested that Fi nCEN shoul d bear the burden
of listing all the entities falling within the classes of exenpt
persons set forth in paragraph (h)(2). This suggestion has not been
adopted in the final rule. The list requirenent is a flexible one and
is anply net by reliance on publicly-avail able sources. For FinCEN to
publish a Iist of particular exenpt customer ab initio would amount to
a licensing requirement that would neither be efficient nor feasible.

At the sane tinme, as indicated in the preanble to the InterimRule,
see 61 FR 18208, FinCEN is exploring the possibility of producing a
nationw de |ist of exenpt persons fromfiled designations. FinCEN al so

is exploring the possibility of linking its owmm Wb Site to those of



t he national securities exchanges.
2. CGovernnental Entities

A few comenters requested that Fi nCEN provi de exanpl es of those
entities established under U S., state, or local |aw under an
interstate conpact, that exercise governmental authority. A sentence
has been added to paragraph (h)(4)(ii) to cite the New Jersey Turnpike
Aut hority and the Port Authority of New York and New Jersey as exanpl es
of entities that exercise governnental authority.
3. Listing Information

Language has been added to paragraph (h)(4)(iii) to make it clear

that a bank may rely, in determ ning whether a conpany is a listed

conpany,
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on information available fromthe "~ "Edgar'' electronic information

system mai ntai ned by the Securities and Exchange Comm ssion (http://ww.sec. gov/
edgar hp. ht m, and on information contained in the Wb Sites

mai nt ai ned by the New York Stock Exchange ((http://ww. nyse.com, the
American Stock Exchange (http://ww. anex.con), and the National
Associ ation of Securities Dealers (http://ww. nasdag.con.
4. Subsidiary Status

Par agraph (h)(4)(iv) has been anended to provide banks with the
addi ti onal options, when determ ning whether a person is exenpt as a

subsidiary of a listed entity, of relying upon the listed entity's



Annual Report or Form 10-K (filed with the Securities and Exchange
Comm ssion) for designation of the listed entity's subsidiaries.
5. Records Mai ntenance

New par agraph (h)(4)(v) has been added to the InterimRule to nmake
clear that records maintained by a bank to docunent its adm nistration
of the rules of this paragraph (h) nust be maintained in accordance
wth the terns of 31 CFR 103.38, which, inter alia, requires that

records be maintained for a period of five years.

E. 31 CFR 103.22(h)(5)--Limtation on Exenption

Par agraph (h)(5) states that the exenption fromreporting contained
i n paragraph (h)(1) does not apply to a transaction carried out by an
exenpt person as an agent of another person who is the beneficial owner
of the funds that are the subject of a transaction in currency. At
| east one comenter requested that FinCEN elimnate this [imtation.
Thi s requested change has not been adopted in the final rule. Such a
change woul d all ow an exenpt person to lend its status to any person's
transactions, thereby circunventing the purposes of carefully defining
t he cl asses of exenpt persons.

At | east one commenter noted a difficulty involved in tracking
deposits fromlarge grocery stores, because sone of the deposits
i nvol ved may be nonies sent to hol ding accounts for noney order or

travel er's check conpanies for which the grocery stores act as agent.



Al t hough Fi nCEN recogni zes that distinguishing between the two (or
nore) sources of deposits represents an additional effort, it believes
that the holding accounts are ultimately relatively easy to distinguish
fromthe store's own operating accounts and do not comm ngl e operating
funds and funds used to pay for nobney service products sold by grocery
stores as agents for other concerns. To the extent that the industry
still finds that the limtation set forth in paragraph (h)(5) wll
result in unnecessary inconvenience, FinCEN will consider additional
comments on this subject when it considers coments to the notice of
proposed rul emaki ng on exenptions that appears el sewhere in today's

edition of the Federal Register.

F. 31 CFR 103.22(h)(6)--Effect of Exenption: Limtation on Liability

Paragraph (h)(6) continues to state the general rule that once a
bank has conplied with the terns of paragraph (h), it is protected from
any penalty for failure to file a currency transaction report
concerning a transaction in currency by an exenpt person. The | anguage
set forth in paragraph (h)(6)(i) of the InterimRule has been del eted
in the final rule; the issue of when a bank nust designate custoners it
has previously treated as exenpt, is addressed in the notice of
proposed rul emaki ng regardi ng exenpti ons.

At | east one commenter expressed the concern that the "~ automatic
revocation'' provisions of paragraph (h)(8), in effect, force banks to

mai ntain a constant vigil of the status of entities they have



desi gnated as exenpt persons. New paragraph (h)(6)(ii) has been added
to clarify that, absent specific know edge of any information that
woul d be grounds for revocation, a bank is required to verify the
status of those entities it has designated as exenpt persons only once
each year

A bank may, at present, elect to treat a person as exenpt under
either the adm nistrative exenption systemrules of sections 103.22(b)-
(g) or the rules of section 103.22(h). As outlined in the InterimRule,
and as confirned above, the exenption procedures for each systemare
i ndependent of the other. Thus, if a bank treats a person as exenpt
under the new exenption procedures set forth in paragraph (h), it need
not place that person on its exenpt |ist under the adm nistrative
exenption systemrules, see sections 103.22(b)-(g), but, conversely,
the fact that a person is on an exenption list (whether it is a bank, a
governnent entity, or a listed conpany), does not elimnate the
obligation of a bank that wants to adopt the new systemfromfiling the
single formdesignating the custoner as an exenpt person.

The imtation on liability set forth in paragraph (h)(6) does not
apply if a bank chooses to exenpt a person on a basis as provided by
the adm nistrative exenption system One comrent found this result
slightly puzzling, since the InterimRule is clearly designed to
desi gnate those entities whose routine transactions is currency with
banks are of little or no | aw enforcenent val ue. However, even the

InterimRul e involves sone trade-off in policy outcones, and the proper



desi gnati on of exenpt persons, to provide the Departnent of the
Treasury with a list of exenpt entities, is an inportant part of the
overall system of which the InterimRule is a conponent. The statutory
l[iability limtation of 31 U S.C. 5313(f) does not extend to banks that
continue to use the adm nistrative exenption system during the pendency
of the rul emaki ng that would reformthat system

ANEEN

One commenter on the Interim Rul e argued that t he process of
exenpting a business and the liability for sanme should be primarily
borne by the customer and FinCEN.'' That is neither the schene of the
Bank Secrecy Act nor of this rule, and such an approach woul d pl ace the
Treasury Departnent, in effect, directly on the banking floor in
dealing wth a bank's custoners. The final rule, like the notice of

proposed rul emaki ng al so i ssued today, is an effort to work with the

banki ng i ndustry to fashion an effective and workabl e exenption system

G 31 CFR 103.22(h)(7)--Cbligation to File Suspicious Activity Reports,

Etc

No changes were nmade to this paragraph. Paragraph (h)(7) continues
to state that the new exenption procedures set forth in paragraph (h)
do not create any exenption, or have any effect at all, on the
requi rement that banks file suspicious activity reports with respect to
transactions that satisfy the requirenents of the rules of FinCEN, 31
CFR 103. 21, and the federal bank supervisory agencies relating to

suspi cious activity reporting. Simlarly, a custonmer's status under



par agraph (h) has no inpact on other Bank Secrecy Act requirenents
relating to record retention or reporting. Thus, for exanple, the fact
that a custoner is an exenpt person for purposes of the currency
transaction reporting rules has no effect on the obligation of a bank
to retain records of funds transfers by such person, to the extent
required by 31 CFR 103.33(e), or to retain records in connection with
an i ssuance or sale of bank or cashier's checks, noney orders or

travel er's checks to such person, as required by 31 CFR 103. 29.

H 31 CFR 103.22(h)(8)--Revocation

Paragraph (h)(8) continues to provide that the status of an exenpt

person autonmatically ceases, w thout any action
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or notice by the Departnent of the Treasury, when an entity ceases to
be |isted on the applicable stock exchange or a subsidiary of a listed
entity ceases to have at |east 51 per cent of its common stock owned by
alisted entity. Paragraph (h)(8) explicitly refers back to the
l[imtation on liability set forth in paragraph (h)(6)(ii), to make

cl ear that absent specific know edge that woul d be grounds for
revocation, a bank is required to verify the status of those entities

it has designated as exenpt persons only once each year



. 31 CFR 103.22(h)(9)--Transitional Rule

New paragraph (h)(9) states the transitional rule for applying new
paragraph (h)(2)(vi). The rule provides that during the period ending
May 1, 1998, no penalty will be inposed on a bank that treats as an
exenpt person a non-bank financial institution, to an extent beyond
that institution's donestic operations, that is alisted entity or a

subsidiary of a listed entity.

V. Regul atory Matters

A. Executive Order 12866

The Departnment of the Treasury has determned that this final rule

is not a significant regulatory action under Executive O der 12866.

B. Unfunded Mandates Act of 1995 St atenent

Section 202 of the Unfunded Mandates Reform Act of 1995 (" Unfunded
Mandates Act''), Pub. L. 104-4 (March 22, 1995), requires that an
agency prepare a budgetary inpact statenent before promulgating a rule
that includes a federal mandate that may result in expenditure by
state, local and tribal governnents, in the aggregate, or by the

private sector, of $100 mllion or nore in any one year. |f a budgetary



i npact statement is required, section 202 of the Unfunded Mandates Act
al so requires an agency to designate and consi der a reasonabl e nunber
of regulatory alternatives before promulgating a rule. Fi nCEN has
determined that it is not required to prepare a witten statenent under
section 202 and has concl uded that on balance this final rule provides
t he nost cost-effective and | east burdensone alternative to achieve the

obj ectives of the rule.

C. Regulatory Flexibility Act

The provisions of the Regulatory Flexibility Act relating to an
initial and final regulatory flexibility analysis (5 U S.C. 604) are
not applicable to this final rule because the agency was not required
to publish a notice of proposed rul enmaking under 5 U S.C. 553 or any

ot her | aw.

D. Paperwor k Reduction Act

By expandi ng the applicable exenptions froman information
coll ection that has been reviewed and approved by the Ofice of
Managenent and Budget (OWVB) under control nunber 1505-0063, the final
rule significantly reduces the existing burden of information
collection under 31 CFR 103.22. Thus, although the final rule advances

t he purposes of the Paperwork Reduction Act of 1995, 44 U. S.C. 3501, et



seq., and its inplenenting regulations, 5 CFR Part 1320, the Paperwork
Reduction Act does not require FinCEN to follow any particul ar

procedures in connection with the promul gation of the final rule.

Li st of Subjects in 31 CFR Part 103

Adm ni strative practice and procedure, Authority del egations
(Gover nnent agenci es), Banks and banki ng, Currency, Foreign banki ng,
Foreign currencies, Ganbling, |nvestigations, Law enforcenent,

Penal ties, Reporting and recordkeepi ng requirenents, Securities, Taxes.

Anmendnent

For the reasons set forth above in the preanble, the interimrule
anmendi ng 31 CFR Part 103, which was published at 61 FR 18204 on Apri

24, 1996, is adopted as a final rule with the foll owi ng changes:

PART 103- - FI NANCI AL RECORDKEEPI NG AND REPORTI NG OF CURRENCY AND

FOREI GN TRANSACTI ONS

1. The authority citation for Part 103 continues to read as

foll ows:

Authority: 12 U S. C. 1829b and 1951-1959; 31 U. S.C. 5311-5330.



2. Section 103.22 is anended by revising the second sentence in

paragraph (a)(1) and by revising paragraph (h) to read as follows:

Sec. 103. 22 Reports of currency transactions.

(a)(1) * * * Transactions in currency by exenpt persons w th banks
are not subject to this requirement to the extent provided in paragraph
(h) of this section. * * *
ok % * ok

(h) No filing required by banks for transactions by exenpt persons.

(1) Transactions in currency of exenpt person w th banks.

Not wi t hst andi ng t he provisions of paragraph (a)(1) of the section, no
bank is required to file a report otherw se required by that section,
With respect to any transaction in currency between an exenpt person

and a bank.

(2) Exenpt person. For purposes of this section, an exenpt person

(i) A bank, to the extent of such bank's donmestic operations;

(ii) A departnent or agency of the United States, of any state, or
of any political subdivision of any state;

(ii1) Any entity established under the laws of the United States,
of any state, or of any political subdivision of any state, or under an

interstate conpact between two or nore states, that exercises



governnental authority on behalf of the United States or any such state
or political subdivision;

(iv) Any entity, other than a bank, whose common stock or anal ogous
equity interests are listed on the New York Stock Exchange or the
Areri can St ock Exchange or whose conmon stock or anal ogous equity
interests have been designated as a Nasdaqg National Market Security
listed on the Nasdaq Stock Market (except stock or interests |isted
under the separate " ~Nasdag Snall-Cap |ssues'' heading);

(v) Any subsidiary, other than a bank, of any entity described in
paragraph (h)(2)(iv) of this section (a "listed entity'') that is
organi zed under the laws of the United States or of any state and at
| east 51 per cent of whose common stock is owned by the listed entity;
and

(vi) Notw t hstandi ng paragraphs (h)(2)(iv) and (h)(2)(v) of this
section, any financial institution other than a bank, that is an entity
descri bed in paragraph (h)(2)(iv) or (h)(2)(v) of this section, to the
extent to such financial institution's donestic operations.

(3) Designation of exenpt persons. (i) A bank must designate each
exenpt person with whomit engages in transactions in currency by the
cl ose of the 30-day period beginning after the day of the first
reportable transaction in currency with that person that is sought to
be exenpted fromreporting under the ternms of paragraph (h) of this
section.

(ii1) Except where the person sought to be exenpted is another bank

as described in paragraph (h)(2)(i) of this section, designation of an



exenpt person shall be nade by a single filing of Internal Revenue
Service Form 4789, in which line 36 is marked " " Designation of Exenpt
Person'' and itens 2-14 (Part |, Section A) and itens 37-49 (Part I11)
are conpleted, or by filing any formspecifically designated by Fi nCEN
for this purpose. The designation nust be nmade separately by each bank
that treats the person in question as an exenpt person.

(ii1) Wen designating anot her bank as an exenpt person, a bank

must make either the filing as described in
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paragraph (h)(3)(ii) of this section or file, in such a format and
manner as Fi nCEN may specify, a current list of its donestic bank
customers. In the event that a bank files its current |ist of donestic
bank customers, the bank nust neke the filing as described in paragraph
(h)(3)(ii) of this section for each bank that is a new custonmer and for
whi ch an exenption is sought under this paragraph (h).

(iv) The designation requirenents set forth in this paragraph
(h)(3) apply whether or not the particul ar exenpt person to be
desi gnated has previously been treated as exenpt fromthe reporting
requi rements of section 103.22(a) under the rules contained in
paragraph (b) or (e) of this section.

(4) Operating rules for designating exenpt persons. (i) Subject to

the specific rules of this paragraph (h), a bank nust take such steps



to assure itself that a person is an exenpt person (w thin the neaning
of applicable provisions of paragraph (h)(2) of this section), and to
docunent the basis for its conclusions and its conpliance with the
ternms of this paragraph (h), that a reasonabl e and prudent bank woul d
take and docunent to protect itself fromloan or other fraud or |oss
based on msidentification of a person's status.

(ii) A bank may treat a person as a governnental departnent,
agency, or entity if the nanme of such person reasonably indicates that
it is described in paragraph (h)(2)(ii) or (h)(2)(iii) of this section,
or if such person is known generally in the community to be a State,
the District of Colunmbia, a tribal governnment, a Territory or Insular
Possession of the United States, or a political subdivision or a
whol | y-owned agency or instrunentality of any of the foregoing. An
entity generally exercises governnental authority on behalf of the
United States, a State, or a political subdivision, for purposes of
paragraph (h)(2)(iii) of this section, only if its authorities include
one or nore of the powers to tax, to exercise the authority of em nent
domain, or to exercise police powers with respect to matters within its
jurisdiction. Exanples of entities that exercise governnental authority
include, but are not limted to, the New Jersey Turnpi ke Authority and
the Port Authority of New York and New Jersey.

(tii) I'n determ ning whether a person is described in paragraph
(h)(2)(iv) of this section, a bank may rely on any New York, Anerican
or Nasdag Stock Market listing published in a newspaper of general

circulation, or any commonly accepted or published stock synbol guide,



on any information contained on the Securities and Exchange Conmmi ssion
""Edgar'' System or on any information contained in an Internet Wrl d-
Wde Wb site or sites maintained by the New York Stock Exchange, the
Ameri can Stock Exchange, or the National Association of Securities

Deal ers.

(tv) I'n determ ning whether a person is described in paragraph
(h)(2)(v) of this section, a bank may rely upon:

(A) Any reasonably authenticated corporate officer's certificate;

(B) Any reasonably authenticated photocopy of Internal Revenue
Service Form 851 (Affiliation Schedule) or the equival ent thereof for
the appropriate tax year; or

(C A person's Annual Report or Form 10-K, as filed in each case
Wi th the Securities and Exchange Conm ssi on.

(v) The records nai ntained by a bank to docunent its conpliance
with and adm nistration of the rules of this paragraph (h) shall be
kept in accordance with the provisions of section 103. 38.

(5 Limtation on exenption. A transaction carried out by an exenpt
person as an agent for another person who is the beneficial owner of
the funds that are the subject of a transaction in currency is not
subject to the exenption fromreporting contained in paragraph (h)(1)
of this section.

(6) Effect of exenption; limtation on liability. (i) No bank shal
be subject to penalty under this part for failure to file a report

required by section 103.22(a) with respect to a transaction in currency



by an exenpt person with respect to which the requirenents of this
par agraph (h) have been satisfied, unless the bank:

(A) Knowingly files false or inconplete information with respect to
the transaction or the custoner engaging in the transaction; or

(B) Has reason to believe that the custonmer does not neet the
criteria established by this paragraph (h) for treatnment of the
transactor as an exenpt person or that the transaction is not a
transaction of the exenpt person.

(ii) Absent specific know edge of any information that woul d be
grounds for revocation as provided in paragraph (h)(8) of this section,
a bank is required to verify the status of those entities it has
desi gnated as exenpt persons only once each year

(ti1) A bank that files a report with respect to a currency
transaction by an exenpt person rather than treating such person as
exenpt shall remain subject, with respect to each such report, to the
rules for filing reports, and the penalties for filing fal se or
i nconpl ete reports that are applicable to reporting of transactions in
currency by persons other than exenpt persons. A bank that continues to
treat a person described in paragraph (h)(2) as exenpt fromthe
reporting requirenents of section 103.22(a) on a basis other than as
provided in this paragraph (h) shall remain subject to the rules
governi ng an exenption on such other basis and to the penalties for
failing to comply with the rul es governing such other exenption.

(7) Obligation to file suspicious activity reports, etc. Nothing in

this paragraph (h) relieves a bank of the obligation, or alters in any



way such bank's obligation, to file a report required by section 103. 21
W th respect to any transaction, including any transaction in currency,
or relieves a bank of any reporting or recordkeepi ng obligation inposed
by this Part (except the obligation to report transactions in currency

pursuant to this section to the extent provided in this paragraph (h)).

(8) Revocation. The status of any person as an exenpt person under
this paragraph (h) may be revoked by FinCEN by witten notice, which
may be provided by publication in the Federal Register in appropriate
situation, on such terns as are specified in such notice. Wthout any
action on the part of the Treasury Departnent and subject to the
limtation on liability set forth in paragraph (h)(6)(ii) of this
section:

(1) The status of an entity as an exenpt person under paragraph
(h)(2)(iv) of this section ceases once such entity ceases to be |isted
on the applicabl e stock exchange; and

(i11) The status of a subsidiary as an exenpt person under paragraph
(h)(2)(v) of this section ceases once such subsidiary ceases to have at
| east 51 per cent of its common stock owned by a listed entity.

(9) Transitional rule. No penalty will be inposed for the failure
to apply paragraph (h)(2)(vi) of this section, if a bank treats a
person described in paragraph (h)(2)(iv) or (h)(2)(v) of this section

as an exenpt person during the period ending May 1, 1998.

Dat ed: August 27, 1997.



Stanley E. Morris,
Director, Financial Crimes Enforcenent Network.
[FR Doc. 97-23643 Filed 9-5-97; 8:45 am

Bl LLI NG CODE 4820-03-M



[ Federal Register: Septenber 21, 1998 (Vol une 63, Nunmber 182)]
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Fi nanci al Crinmes Enforcenent Network

31 CFR Part 103

RI'N 1506- AA12

Amendnent to the Bank Secrecy Act Regul ati ons--Exenptions from

t he Requirenent To Report Transactions in Currency--Phase ||

AGENCY: Financial Crinmes Enforcenent Network, Treasury.

ACTION: Final rule.



SUWMMARY: Thi s docunent contains a final rule that further reforns and
sinplifies the process by which depository institutions may exenpt
transactions of retail and other businesses fromthe requirenent to
report transactions in currency in excess of $10,000, and restates
generally, to reflect such changes, the text of the Bank Secrecy Act
regulation requiring the reporting by financial institutions of
transactions in currency. The final rule, as issued by the Financia
Crinmes Enforcenment Network (" FinCEN '), constitutes a further step in
achi eving the reduction set by the Mney Laundering Suppression Act of
1994 in the nunber of currency transaction reports required to be filed
annual Iy by depository institutions, as part of a continuing programto
reduce unnecessary burdens inposed upon financial institutions by the
Bank Secrecy Act and increase the cost-effectiveness of the counter-

noney | aundering policies of the Departnment of the Treasury.

DATES: Effective date. Cctober 21, 1998.
Applicability date. See Sec. 103.22(d)(11) of the final rule

contained in this docunent.

FOR FURTHER | NFORVATI ON CONTACT: Peter Djinis, Associate Director

Fi nCEN, (703) 905-3930; Charles Klingman, Financial Institutions Policy



Speci alist, FinCEN, (703) 905-3602; Stephen R Kroll, Chief Counsel
Cynthia L. Oark, Deputy Chief Counsel, and Al bert R Zarate, Attorney-

Advi sor, Ofice of Chief Counsel, FinCEN, (703) 905-3590.

SUPPLEMENTARY | NFORVATI ON
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|. Statutory Provisions

The Bank Secrecy Act, Titles | and Il of Pub. L. 91-508, as
anmended, codified at 12 U S.C. 1829b, 12 U. S. C. 1951-1959, and 31
U S.C. 5311-5330, authorizes the Secretary of the Treasury, inter alia,
to issue regulations requiring financial institutions to keep records
and file reports that are deternined to have a high degree of
usefulness in crimnal, tax, and regulatory matters, and to inplenent
counter-noney | aundering prograns and conpliance procedures.
Regul ations inplenmenting Title Il of the Bank Secrecy Act (codified at
31 U.S.C. 5311-5330) appear at 31 CFR Part 103. The authority of the
Secretary to adm nister Title Il of the Bank Secrecy Act has been
del egated to the Director of FinCEN

The reporting by financial institutions of transactions in currency



in excess of $10,000 has | ong been a major conponent of the Departnent

of the Treasury's inplenentation of the Bank Secrecy Act. The reporting
requirement is inposed by 31 CFR 103.22, a rule issued under the broad

authority granted to the Secretary of the Treasury by 31 U S. C. 5313(a)
to require reports of donmestic coin and currency transacti ons.

Four new provisions (31 U S.C. 5313(d) through (g)) concerning
exenptions fromthe currency transaction reporting requirenent were
added to 31 U. S.C. 5313 by the Money Laundering Suppression Act of 1994
(the " "Mney Laundering Suppression Act''), Title IV of the Riegle
Communi ty Devel opnent and Regul atory | nprovenent Act of 1994, Pub. L.
103- 325 (Septenber 23, 1994). 31 U.S.C 5313(d) provides that the
Secretary of the Treasury shall exenpt a depository institution from
the requirenent to report currency transactions with respect to
transacti ons between the depository institution and four categories of
entities. The requirenments of that subsection are at present reflected
in the terns of 31 CFR 103.22(h) (which is anended and redesi gnated as
31 CFR 103.22(d) by the final rule published in this docunent).

31 U S.C 5313(e) authorizes the Secretary of the Treasury to
exenpt a depository institution fromthe requirenent to report
transactions in currency between a depository institution and a
qual i fi ed business custoner of the institution. Subsection (e)(2)

defines a " “qualified business custoner'' as a business that



(A) maintains a transaction account (as defined in section
19(b) (1) (C of the Act) at the depository institution

(B) frequently engages in transactions with the depository
institution which are subject to the reporting requiremnments of
subsection (a); and

(C neets criteria which the Secretary determ nes are sufficient
to ensure that the purposes of this subchapter are carried out

wi thout requiring a report with respect to such transactions.

Subsection (e)(3) provides that the Secretary of the Treasury shall
establish, by regulation, the criteria for granting and mai ntaining an
exenption under subsection (e)(1).

Subsection (e)(4)(A) provides that the Secretary of the Treasury
shal |l establish guidelines for depository institutions to followin
sel ecting custoners for an exenption under subsection (e). Under
subsection (e)(4)(B), those guidelines may include a description of the
type of businesses for which no exenption will be granted under this
subsecti on.

Subsection (e)(5) provides that the Secretary of the Treasury shall

prescribe regul ations requiring each depository institution to

(A) review, at |east once each year, the qualified business



custoners of such institution with respect to whom an exenpti on has
been granted under this subsection; and

(B) upon the conpletion of such review, resubnmt information
about such custoners, with such nodifications as the institution
determ nes to be appropriate, to the Secretary for the Secretary's

approval

Subsection (e)(6) states that during the two-year period beginning
on the date of enactnent of the Money Laundering Suppression Act, the
di scretionary exenption rules shall be applied by the Secretary of the
Treasury on the basis of such criteria as the Secretary determines to
be appropriate to achieve an orderly inplenentation of the requirenents
of this subsection.

Subsection (f) places limts on the liability of a depository
institution in connection with a transaction that has been exenpted
fromreporting under either 31 U.S.C. 5313 (d) or (e) and provides for
the coordi nation of any exenption with other Bank Secrecy Act
provi sions, especially those relating to the reporting of suspicious
transactions. Finally, subsection (g) defines " “depository
institution'' for purposes of the new exenption provisions.

Section 402(b) of the Money Laundering Suppression Act states

sinply that in adninistering the new statutory exenption provisions:



The Secretary of the Treasury shall seek to reduce, within a
reasonabl e period of tinme, the nunber of reports required to be
filed in the aggregate by depository institutions pursuant to
section 5313(a) of title 31 * * * py at |east 30 percent of the
nunber filed during the year precedi ng [ Septenber 23, 1994,] the

date of enactnment of [the Money Laundering Suppression Act].

The enactnment of 31 U S.C 5313 (d) through (g) reflects a
Congressional intention to "reform* * * the procedures for exenpting
transacti ons between depository institutions and their custoners.'' See
H R Rep. 103-652, 103d Cong., 2d Sess. 186 (August 2, 1994). The
adm ni strative exenption procedures at which the statutory changes are
directed are found in 31 CFR 103.22(b)(2) and (c) through (f); those
procedures have not succeeded in elimnating the reporting of routine
currency transactions by busi nesses.

Several reasons have been given for this |ack of success. These
include the retention by banks of liability for making incorrect
exenption deterninations, and the conplexity of the adm nistrative
exenption procedures (which require banks, for exanple, to assign
dollar linmts to each exenption based on the anmounts of currency

projected to be needed for the customary conduct of the exenpt



custoner's | awful business, and which increase the risk of liability to
banks that grant exenptions). Finally, advances in technol ogy have nade
it less costly for sonme banks sinply to report all currency
transactions rather than to incur the adm nistrative costs (and ri sks)
of exenpting custonmers and then adm nistering the terns of particul ar
exenptions properly.

The problens created by the prior adm nistrative exenption system
al so include that systenis failure to provide the Treasury with
i nformati on needed for thoughtful adm nistration of the Bank Secrecy
Act. Al though banks are required to naintain a centralized list of
exenpt custonmers and to make that |ist avail able upon request, see 31
CFR 103.22(f) and (g), there is no way short of a bank-by-bank request
for lists (with the tine and cost such a request would entail both for
banks and government) for Treasury to |learn the extent to which routine
transactions are effectively screened out of the systemor (for that
matter) the extent to which exenptions have been granted in situations
in which they are not justified.

In crafting the 1994 statutory provisions relating to mandatory and
di scretionary exenptions, Congress sought to alter the burden of
l[iability and uncertainty that the adm nistrative exenption system
created. The statutory provisions enbraced several categories of
transactions that were either already partially exenpt or plainly

eligible for
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exenption under the prior administrative exenption system <SUP>1</ SUP>

\1\ As noted below, transactions in currency between donestic
banks were already exenpt fromreporting, see 31 CFR
103.22(b) (1) (ii), and "“[d]eposits or wthdrawal s, exchanges of
currency or other paynents and transfers by local or state
governnents, or the United States or any of its agencies or
instrumentalities'' were one of the categories of transactions
specifically described as eligible for exenption by banks. See 31
CFR 103.22(b)(2)(iii).

Il. Phase I--Final Rule

On Septenmber 8, 1997, a final rule revising paragraph (h) of 31 CFR
103. 22 was published in the Federal Register. See 62 FR 47141. The
final rule nodified (and as nodified, superseded) an interimrule on

exenptions (collectively, "~ "Phase |'') that Fi nCEN published with



request for comments in April 1996. See 61 FR 18204. The Phase | final
rule exenpted fromthe requirenent to report transactions in currency
in excess of $10,000, transactions between banks <SUP>2</SUP> and (i)
ot her banks operating in the United States; (ii) governnment departnents
and agencies, and entities that otherw se exercise governnent al
authority; (iii) entities listed on certain national stock exchanges;

and (iv) certain subsidiaries of those listed entities.

\2\ The Phase | interimand final rules, as well as the notice
of proposed rul emaking to which the final rule contained in this
docunent relates, used the term “bank'' to define the class of
financial institutions to which the rules respectively applied. As
defined in 31 CFR 103.11(c), that termincludes both comerci al
banks and ot her cl asses of depository institutions at which the
| anguage of 31 U. S.C. 5313 is directed. The final rule contained in
this docunment continues to use the term  “bank,'' rather than

depository institution

As Fi nCEN expl ai ned when the Phase | interimrule was published,

the transactions in currency of bank custoners in those categories were



either required to be exenpt fromreporting by statute, were already
effectively exenpt fromreporting under the terms of 31 CFR Part 103,
or, in the case of listed entities and certain of their subsidiaries,

i nvol ved enterprises whose routine currency transaction reports are of
little or no value to | aw enforcenent officials. Recognition of
exenption under the Phase | interimand final rules required sinply the
filing of a single docunment identifying the exenpt person and the
depository institution that exenpts it. Transactions in currency, like
ot her transactions, remained subject to the requirenent that banks

report suspicious transactions.

I11. Phase Il--Notice of Proposed Rul emaki ng

On the sane day the Phase | final rule was published in the Federa
Regi ster, Fi nCEN published a notice of proposed rul emaki ng (the
""Notice'') to further reformand sinplify the process by which banks
nmay exenpt, fromthe requirenent to report transactions in currency in
excess of $10, 000, transactions involving certain of their custoners.
See 62 FR 47156. As FinCEN stated in the Notice, the objective of the
second stage reform (" "Phase Il1'') was to provide, to the extent
possi bl e, a blanket relief, simlar to that contained in Phase I, for

those categories of business enterprise that could not easily be

described in a single phrase and that were not subject to the sorts of



regul atory and market pl ace oversi ght that shape the environnment of
publi cly-hel d conmpani es. To acconplish that goal, while still providing
federal authorities with the tools to nonitor and prevent abuse, Fi nCEN
proposed a pared-down exenption system

In the Notice, FinCEN specifically proposed the follow ng changes:
(i) The addition of two new cl asses of exenpt persons, non-listed
busi nesses and payroll customers; (ii) the addition of special
requi rements governing the exenption of non-listed busi nesses and
payrol |l custoners, nanely, an initial projection of such exenpt
person's annual currency needs and an annual filing listing the
aggregate currency deposits and withdrawal s of such exenpt person
during the preceding year; (iii) the addition of five new operating
rul es governing the exenption of non-listed businesses and payr ol
custoners; (iv) the deletion of paragraphs (b) through (g) of present
section 103.22 (the " “prior'' admnistrative exenption system; (v) the
redesi gnati on of paragraph (h) (reflecting the terns of the Phase
final rule) of section 103.22 as paragraph (d) of that section; and
(vi) the addition of certain conform ng changes to the redesignated
par agraph (d).

On Novenber 28, 1997, FinCEN published a notice (the " Novenber
Extension'') in the Federal Register extending the comment period for

the Notice and soliciting additional comments on certain matters



relating to the Notice. See 62 FR 63298. The decision to extend the
coment period and the request for additional comrents resulted from
di scussions held at an open neeting to discuss the Notice on Novenber

7, 1997. <SUP>3</ SUP>

\'3\ Fi nCEN announced the public neeting in the Federal Register

on COctober 31, 1997. See 62 FR 589009.

In the Novenber Extension, FinCEN stated that, in light of the
coments nade at the open neeting, it did not believe additional
coments concerning the proposed estinmation and aggregate currency
reporting provisions were necessary. FinCEN did, however, indicate that
it was inportant that alternatives to those proposal s be brought
forward by interested parties, and it specifically sought conments on
an alternative described in the Novenber Extension. That alternative
woul d have required a bank, when designating a non-listed business or a
payrol |l custoner as an exenpt person, to (i) include onits initia
designation forma statenment of the manner in which it applies its
" know your-custoner'' standards to custonmers whose currency

transactions it exenpts fromthe currency transacti on report



requirements, and (ii) certify in an annual renewal of exenpt status
filing that during the preceding year there were no transactions

i nvol ving any accounts of the person at the bank that woul d have
required the filing of a suspicious activity report. Fi nCEN al so sought

~

comments on the inpact of changing the word "“shall'' to ~“may'' in
proposed 103.22(d)(5)(v), to provide a bank with the option, but not
the necessity, of exenpting a custonmer on a bank-w de basis. Lastly,

Fi nCEN repeated its request, made in the Notice, for comrents relating
to the treatnent for exenption purposes of currency deposits that

comi ngl e funds derived fromeligible business activities with funds

derived fromineligible business activities.

I'V. Summary of Comments and Revi sions

A. Comrents on the Notice--Overview

Fi nCEN received 70 witten responses to the Notice. O these, 51
were subm tted by banks or bank hol ding conpani es, 8 by financial
institution trade associations, 4 by credit unions, 2 by law firms, 2
by private individuals, and 1 by a conpliance software designer.

Comments on the Notice focused primarily on the follow ng proposed
provisions: (i) The projection and annual aggregate currency reporting

requi rements (including possible alternatives); (ii) the twelve-nonth



wai ting period governing the designation of non-listed businesses and
payrol |l custoners as exenpt persons; (iii) the operating rule making a
sole proprietorship eligible for exenption only to the extent of its
busi ness (as opposed to personal) transactions; (iv) the operating rule
maki ng certain businesses ineligible for designation as exenpt persons
to the extent they engage in one or nore listed ineligible business

activities; and (v) the limtation on exenption with respect to
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transactions carried out by an exenpt person as an agent for a third
party. Regarding the latter three provisions, comenters expressed
particul ar concern over the application of those provisions to
situations where their custoners conmm ngle funds derived from persona
transactions or ineligible business activities with eligible business
activities.

After full and careful consideration of all of the comments, 31 CFR

103.22 is revised to read as stated in the final rule.

B. Final Rule

The format of the final rule is generally consistent with the



Notice. The ternms of the final rule, however, differ fromthe terns of
the Notice in the foll owi ng significant respects:

<bul | et> Banks are not required to initially estimte and then
report annually the aggregate currency deposits and w thdrawal s of any
customer that is designated as a non-listed business or payrol
cust oner ;

<bul I et > Banks are required to renew exenptions for non-1listed
busi ness and payroll customers every two years rather than every year;

<bul I et > Banks nust maintain a systemof nonitoring the
transactions in currency of each exenpt custoner for any and al
reportabl e suspicious activity;

<bull et> As part of the required biennial renewal, banks nust
certify that they have conplied with the requirenent to maintain a
system of nonitoring for reportable suspicious activity;

<bul | et > Banks may, but need not, treat all eligible accounts of a
person at a single institution as exenpt;

<bul | et > Banks are not required to segregate funds derived from
non- busi ness activities when exenpting a transaction in currency of a
sol e proprietorship; and

<bul | et > Banks nay treat a business that engages in multiple
activities as a non-listed business so long as that business does not

engage primarily in one or nore of those activities described in



paragraph (d)(6)(viii).

The changes adopted in the final rule are intended to inprove,
clarify, and refine the rule's provisions in light of the objectives
for inmplementation of 31 U S.C. 5313(d)-(g) that Fi nCEN outlined when
the Phase | interimrule was published. Those objectives are reducing
the burden of currency transaction reporting, requiring reporting only
of information that is of value to | aw enforcenent and regul atory
authorities, and, perhaps nost inportantly, creating an exenption
systemthat is cost-effective and that works. See 61 FR 18205.

Elimnating the adninistrative exenption systemin section 103. 22
requires the deletion of the bulk of that section, paragraphs (b)-(g).
Because that is so, and because the structure and many of the rules of
section 103.22(h) also apply to the proposed reforned exenpti on system
for other custoners, the final rule conpletely restates section 103. 22
so that its terns may be presented clearly.

For conveni ence, the redistribution of the provisions of prior

section 103.22 nmay be summari zed as foll ows:

Di stribution Table

Prior 103.22 Ne!



103. 22(a) (1):
SENtences L1-2...........oieiiiiiiii. Del eted in part; 103.22(b)(1).
SENtences 3-4.........o.iieiiiii, 103. 22(c) (2).
103.22(@) (2) (i )= (i) e eveee e 103.22(b) (2) (i )-(ii).
103.22(@) (2) (1 11) oo 103. 22(c) (3).
103.22(8) (3) . oo v et e Del eted in part; 103.22(b) (1),
103.22(@) (4) . oo vee e 103. 22(c) (1).
103.22(D) .ot Del eted, except 103.22(b) (1) (i
103.22(b) (1) (T i) oo 103. 22(d) (1).
103.22(b) (2) (I V) e oot 103. 22(d) (2) (vii).
103.22(C) e v ot e Del et ed.
103.22(d) e o oo Del et ed.
103.22(€) oot Del et ed.
103.22(F) o oot Del et ed.
103.22(0) -« o v e e Del et ed.
%gf.ZZ(h)(l) SSUPSA. .. Del eted in part; 103.22(d
103.22(h) (2) (i )= (iii) e 103.22(d) (2) (i)-(iii).
103.22(h) (2) (iv), (Vi).oororiaiaaai... 103. 22(d) (2) (i v).
103.22(h) (2)(V), (Vi) 103. 22(d) (2) (v).
NO ProOVi SION. ..ot 103. 22(d) (2) (vi).
NO PrOVI SiON. ..ot 103. 22(d) (2) (vii).

108.

22(N)(3) (1) = (I8 ) e eene e 103. 22(d) (3) (i).



103.22(h) (3) (iii)

103.22(h) (3) (I V) e e ovee oo 103. 22(d) (3) (i ).

NO PrOVi SiON. ..ot 103. 22(d) (4).

NO PrOVi SION. ..\t 103.22(d) (5) (i)-(ii).
103.22(h) (4) (1 )-(IV) oo 103.22(d) (6) (i)- (i V).
103.22(0) (4) (V) « oo oo 103. 22(d) (6) (X).

NO ProOVi SION. ..ot 103. 22(d) (6) (V) - (i X).
103.22(0) (5) .o o ve e 103. 22(d) (7).
103.22(0) (6) (1)« e ve e 103.22(d) (8) (i ).
103.22(h) (6) (1 1) v 103.22(d) (8) (ii).
103.22(h) (6) (111 ). oo 103.22(d) (8) (iii).
103.22(0) (7)o oot e 103.22(d) (9) (i ).

NO ProVi SiON. ...t 103.22(d) (9) (ii).
103.22(0) (8) .o v et 103. 22(d) (10) .
103.22(0) (9) . o v ot Del et ed.
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NO ProOVi SiON. ..ot 103. 22(d) (11).

\4\ Al references to paragraph (h) of section 103.

22(d) (3)(ii).

22 are to the final rule t



Regi ster on Septenber 8, 1997. See 62 FR 47141.

V. Section-by-Section Analysis

A. 103. 22(a)--Ceneral

Par agraph (a) continues to describe generally the scope and
organi zation of restated Sec. 103.22. One comenter asked that Fi nCEN
add | anguage to this paragraph indicating that banks are not required
to exenpt certain transactions fromthe requirenent to report
transactions in currency in excess of $10,000. Fi nCEN believes that
such a change is unnecessary; the |last sentence of paragraph (a) (as
proposed and as adopted in the final rule) already refers to rules
““permtting'' banks to exenpt certain transactions fromthe reporting

requiremnent.

B. 103.22(b)--Filing Obligations

Paragraph (b) continues to contain the blanket statenent of the
obligation of financial institutions to report transactions in currency
in excess of $10,000, as well as a separate statenment describing the

filing obligations of casinos.



Paragraph (b) also continues to state that the general obligation
to report transactions in currency in excess of $10,000 does not apply
to paynents or transfers nmade solely in connection with the purchase of
postage or philatelic products fromthe Postal Service. As stated in
the Notice, this change fromthe administrative exenption system
reflects a proposed anendnent to the treatnent of the Postal Service,
for purposes of the Bank Secrecy Act, that was published as part of a
set of proposed rules relating to noney services businesses (" MSBs'')
on May 21, 1997. See 62 FR 27890. Fi nCEN received no comment on this

change.

C. 103.22(c)--Aggregation

Paragraph (c) continues to restate the reporting rules applicable
to nmultiple branches of financial institutions and nultiple
transactions of their custoners. Those rules reflect, with one
exception relating to recordkeeping facilities, the terns of prior
paragraphs (a)(1) and (a)(4) of section 103.22. As an analogue to a
change (discussed below) that pernmits affiliated banks to make a single
desi gnation of each exenpt person, the Notice proposed a change
clarifying that for purposes of the currency transaction reporting
requi rements, a financial institution includes not only all donmestic

branch offices, but also any recordkeeping facility, wherever |ocated,



that contains records relating to the transactions of the institution's
donestic branch offices. The only coment that Fi nCEN received
concerning recordkeeping facilities stated that the change would create
an excessive burden on | arge banks because such banks typically have
central recordkeeping facilities. Gven the utility of treating a
recordkeeping facility as a financial institution, particularly in
cases in which affiliated banks make a singl e designation of exenpt
person, and that the commenter did not explain how centra

recordkeeping could | ead to an excessive reporting burden on banks, the
proposal regardi ng recordkeeping facilities is adopted in the fina

rul e.

D. 103.22(d)--Transactions of Exenpt Persons

1. Cenera

Paragraph (d)(1) continues to state generally that, subject to the
l[imtation on exenption set forth in paragraph (d)(7), no bank is
required to file a currency transaction report otherw se required by
paragraph (b) with respect to any transaction in currency between an
exenpt person and such bank. <SUP>5</ SUP> Thi s paragraph al so adopts the
| anguage set forth in the Notice that states that a non-bank financi al

institution need not file a currency transaction report with respect to



a transaction in currency between the institution and a conmerci al
bank. That provision is reflected in paragraph (b)(1)(iii) of prior
section 103. 22.

\5\ FinCEN anticipates that Internal Revenue Service Form 4789
(the formcurrently used to file a currency transaction report) may
be revised at some point to require that a bank check a box when it
files a currency transaction report with respect to a transaction
conducted by an exenpt person. The purpose of such a requirenent
woul d be to provide FinCEN with a nore accurate estinate of the
nunber of currency transactions reports required to be filed under

the revised exenption system

At | east one commenter suggested that FinCEN clarify, in light of,
inter alia, the Right to Financial Privacy Act, 12 USC 3413 et seq.,
that a bank nust continue to file currency transaction reports for
particul ar customers otherwi se eligible for treatnent as exenpt persons
if it elects not to use the reforned exenption system for those
custonmers. The retention in paragraph (d)(1) of the phrase " otherw se

required by paragraph (b)'' is neant to convey that very point--nanely,



that a bank is required to file a currency transaction report regarding
a transaction in currency in excess of $10,000 unless the bank follows
the procedures set forth in paragraph (d) for designating the custoner
i nvol ved as an exenpt person so that transactions by that custoner are
exenpt fromthe currency transaction reporting requirenent.
2. Exenpt Person

The final rule adopts the two cl asses of exenpt person introduced
in the Notice--nanely, non-listed businesses and payroll custonmers. In
addition, the final rule restates, with two m nor technical changes,
the existing classes of exenpt person (set forth in prior section
103.22(h)(2)). First, the phrase "~ "or anal ogous equity interest'' has
been added after the term  “~common stock'' in paragraph (d)(2)(v) to
make clear that any subsidiary of any listed entity nmay be treated as
an exenpt person, regardl ess of whether the subsidiary has adopted the
corporate form of business. Thus, any subsidiary of a listed entity may
be treated as an exenpt person so |long as 51 per cent of the
subsidiary's equity interest is owned by the listed entity. Second, the
ternms of prior paragraph (h)(2)(vi), stating that in the case of non-
bank financial institutions, listed entities and their subsidiaries my
be treated as exenpt persons only to the extent of their donestic
operations, have been incorporated into paragraphs (d)(2)(iv) and (v).

Par agraphs (d)(2)(vi) and (vii) continue to require that any

busi ness nust have been a bank custoner for twelve nonths before it is



eligible for exenption as a non-listed business or a payroll custoner.
Several commenters argued that this twelve-nonth period was excessive
(particularly conpared to the two-nonth mninmum period that has evol ved
adm ni stratively under prior paragraphs (b)(2) and (d) of section
103. 22) and woul d di scourage custoners from changi ng banks.

As stated in the Notice, the ten-nonth difference in tinme periods

is justified by the elimnation of virtually all of the
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other requirenents of the prior adm nistrative exenption system Under
the reformed system a bank will be able to exenpt the transactions in
currency of a non-listed business or payroll custoner sinply by the
one-time filing of a formthat identifies the exenpt person and the
exenpting bank, and by renewing that initial designation every two
years. Thus, banks no longer will be confined to exenpting only those
transactions falling within certain "~“permtted ' ranges. In addition,
banks will no |l onger be required to prepare and subnit signed exenpt
statenents, or to maintain nmandatory exenption lists. Gven the renoval
of these tine-consuni ng procedures, coupled with the need to keep sone
““tension'' in the liberalized exenption systemso that it does not

becone a vehicle for nore efficient noney |aundering, FinCEN believes



that a ten-nonth difference is warranted.

The final rule also adopts in paragraph (d)(2)(vi), with one ninor
change, the definition of a non-listed business set forth in the
Notice. The definition, based in large part on 31 U S. C 5313(e)(2),
confines perm ssible exenptions to bank custoners |ocated in the United
States that have transaction account relationships with the exenpting
bank involving the recurring use of currency in anmpbunts exceedi ng
$10,000. The term  "United States'' has been added to the clause after
the comma in paragraph (d)(2)(vi)(C, to nmake clear that a non-listed
busi ness nust be incorporated or organized under the [aws of the United
States or a State, or nust be registered as and eligible to do business
within the United States or a State. The term "United States'' is
specifically defined in 31 CFR 103.11(nn) to include, anong other
things, the District of Colunmbia and the Territories and Insul ar
Possessions of the United States.

The final rule also continues to track the structure descri bed
above in the context of defining a payroll custoner. Thus, paragraph
(d)(2)(vii) requires that any person nust have been a bank custoner for
at least twelve nonths before it is eligible for exenption as a payrol
custoner, and limts such designation to bank custoners who regularly
wi t hdraw nore than $10,000 to pay their United States enpl oyees. For

consistency with the precedi ng paragraph, and in response to at | east



one coment that sought clarification of the term "U S resident'' in
the Notice, paragraph (d)(2)(vii) has been changed to state that an
exenpti bl e payroll customer nust be incorporated or organi zed under the
| aws of the United States or a State, or nust be registered as and
eligible to do business within the United States or a State.

3. Initial Designation of Exenpt Persons

Paragraph (d)(3) continues to state generally that, when initially
designating one of its customers as an exenpt person, a bank nust make
a one-time filing (using the formnow used to file a currency
transaction report, until such time as Fi nCEN i ssues a form
specifically for this purpose) that identifies the exenpt person and
the exenpting bank. Wth respect to its bank custoners who are
t hensel ves banks, the exenpting bank will have the option in the future
of filing its current list of bank customers in such a format and
manner as Fi nCEN may specify.

The Notice included a provision that would have required a bank
when designating a non-listed business or payroll customer as an exenpt
person, to include a projection of the exenpt person's annual currency
deposits and withdrawal s. Mdst conmenters objected to this proposal
According to these commenters, any projections of currency activity
woul d amount to ~“little nore than guesswork'' because banks do not
have in place the systens capable of tracking currency activity in this

manner. A few conmenters al so expressed apprehensi on over a bank



incurring liability if it should significantly underestimate the
currency activity of one of its custoners.

Several commenters al so expressed reservations about the
alternative that FinCEN outlined in the Novenber Extension. That
alternative woul d have required a bank to describe the manner in which
it applies its ~ know your-custoner'' standards to the tracki ng of
currency deposits of its comercial custonmers. At |east one comrenter
noted that this requirenment would be superfluous, given that a bank's
exenption process and currency tracking systemis reviewed in detail
during its BSA exam nation and that any application of a bank's know
your -custoner policy will be nonitored by bank exam ners in any event.

Based on these comments, and mi ndful of the goal to create a
ref ormed exenption systemthat is cost-effective and efficient, the
final rule includes neither a requirenment that a bank include inits
initial designation a projection of its exenpt customers' currency
activity, nor a requirenent that the bank describe in that designation
the manner in which the bank applies its ~ " know your-custoner'
policies to exenpt customers.

4. Annual Review

Par agraph (d)(4) makes explicit the requirenent that a bank verify,

at | east once each year, the status of all those entities it has

desi gnat ed as exenpt persons. This annual review requirenent was



inplicit in the ternms of proposed paragraph (d)(7)(iii), which would
have required that, absent specific know edge of any information that
woul d be grounds for revocation, a bank verify the status of those
entities it has designated as exenpt persons only once each year.
Fi nCEN notes that this requirenment to annually review custoners
desi gnat ed as exenpt persons is reflected both in the terns of 31
U S.C 5313(e)(5) and in the adm nistrative practice surrounding the
super seded exenption system

Paragraph (d)(4) also states that a bank nust review at | east
annual |y the application to each account of a non-listed business or
payrol |l custoner of the nonitoring systemrequired to be nmintained by
paragraph (d)(9)(ii). This | anguage has been added to help ensure that
the reformed systemis not exploited by crinmnals as a nore efficient
vehi cl e for noney | aundering.
5. Biennial Filing Wth Respect to Certain Exenpt Persons

The Notice would have required banks, in the case of non-Ilisted
busi nesses and payroll custoners, to file annual updates containing a
statenent of the exenpt person's annual currency deposits and
wi thdrawal s through all transaction accounts for the precedi ng year

Many commenters argued adanantly agai nst an annual aggregate
currency reporting requirenment. Those commenters stressed that banks do

not have the automated systens in place to conply with such a



requi rement, and that the cost of inplenenting such systens woul d be
unreasonably high. Many conmenters al so nmaintained that, rather than
conply with an annual aggregate currency reporting requirenent, banks
woul d choose to continue to file currency transaction reports on
transactions invol ving exenpt persons.

Several commenters al so voiced their dissatisfaction with the
alternative that FinCEN outlined in the Novenber Extension. That
alternative woul d have required a bank to certify that, during the
precedi ng year, there was no transaction involving any accounts of the
exenpt person at the bank that would have required the bank to file a
suspi cious transaction report with respect to that person under 31 CFR

103.21. At | east one conmenter
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expressed the fear that this certification would be viewed as a
warranty that no suspicious activity occurred, and that banks woul d be
unwilling to risk civil or crimnal liability by nmaking such a
st at ement .

In response to these comments, FinCEN has del eted the provision
requi ri ng annual statenments of the aggregate currency deposits and
wi thdrawal s of non-1isted busi nesses and payroll custoners. Instead of

requi ri ng annual currency statenents, the final rule requires sinply



that banks maintain a systemof nonitoring the transactions in currency
of non-listed businesses and payroll customers for suspicious activity,
see paragraph (d)(9)(ii), and renew the exenpt status of those
custoners every two years. See paragraph (d)(5)(ii). As part of that

bi enni al renewal, banks must certify that their system of nonitoring
the transactions in currency of such exenpt persons for suspicious
activity has been applied as necessary, but at |east annually, to the
account of the exenpt person to whomthe biennial renewal applies. See
id.

The filing required by paragraph (d)(5) need only be nmade once
every two years. Wiile the ternms of 31 U S.C 5313(e)(5) contenplate an
annual review, the statute does not explicitly set a time for the
filing of updated information garnered as a result of that review 1In
light of at |east a few comments suggesting that banks be required to
file updated i nformation less frequently than once a year, the fina
rule requires banks to renew exenption status every two years.

The date on which renewal s nust be filed al so has changed fromthe
Notice. At |east one comenter suggested that the proposed date of
February 28 be changed because it coincides with the tinme period in
whi ch banks nust meke other regulatory filings. The final rule
therefore adopts the date of March 15 as the date on which bienni al

renewal s must be fil ed.



Consistent with the Notice, paragraph (d)(5) states that biennial
renewal s al so nust include informati on about any change in control of
t he exenpt person of which the bank knows or shoul d know based on its
records. At |east one conmenter contended that the " “should know '
standard essentially requires a bank to review constantly the
information it possesses on each of its exenpt custoners, and therefore
woul d unreasonably burden | arge banks where there are potentially many
poi nts of contact between the custoner and the bank

That the " “should know ' standard requires a bank to exercise sone
degree of due diligence when renewi ng the exenpt status of one of its
custoners is wholly intentional. This concept of due diligence is
entirely consistent with the | anguage set forth in the Phase | fina
rul e, which states that a bank rmust, when applying the terns of the
ref ormed exenption system take such steps that a reasonabl e and
prudent bank woul d take and docunent to protect itself fromloan or
other fraud or | oss based on nisidentification of a person's status.
| ndeed, as one commenter noted, "~ "no institution would exenpt a
custoner, either under the new or old system w thout first engaging in
extensive due diligence.'' Thus, the final rule requires biennia
renewal s to include information concerning a change in control of which
a bank knows or shoul d know based on its records.

6. Operating Rul es



The final rule adopts, with a few nodifications, the five operating
rules introduced in the Notice relating to the Phase Il rules.

a. Paragraph (d)(6)(v) states that a bank may aggregate all
custoner accounts to apply the exenption provisions to that customer.
In response to several comments, the word ““shall'' in the Notice has
been changed to ""may,'' to provide a bank with the option of exenpting
a custoner on a bank-w de basis and counting all accounts to determ ne
for example, whether a customer's cash w thdrawal s or deposits exceed
$10, 000. To ensure consistency in the treatnment of their exenpt
custoners by banks, a sentence has been added in the final rule that
makes clear that if a bank elects to treat all transaction accounts of
a custoner as a single account, the bank must continue to treat the
accounts as a single account for Bank Secrecy Act purposes thereafter.

b. Paragraph (d)(6)(vi) permts affiliated banks to nmake a single
designation of an exenpt person, that will apply to all accounts of the
person at all banks within the affiliated group. The | anguage in the
Notice pertaining to projected and annual currency transaction activity
has been del et ed.

c. Paragraph (d)(6)(vii) states that sole proprietorships may be
treated as either non-listed businesses or payroll custoners if they
otherwi se neet the requirenents for treatnment as such exenpt persons.
The Notice included provisions that woul d have nmade certain accounts of

a sole proprietorship ineligible for exenption to the extent they are



““personal'' accounts, or otherw se comm ngle personal and busi ness
funds. Several commenters argued against these limtations, stating
that it would be difficult, if not inpossible, for banks to distinguish
bet ween personal and business-related transactions in currency. Again,
nm ndful of the goal to create a reformed exenption systemthat works,
and given that banks are under an obligation to report suspicious
activity concerning the transactions in currency of their exenpt
custoners, including sole proprietorships, the final rul e does not

i nclude a provision that would require banks to track conmm ngl ed funds.
However, it should be noted that only " “comercial accounts'' are
eligible; nothing in the final rule permts the exenption of a sole
proprietor's personal bank accounts.

d. Paragraph (d)(6)(viii) lists those businesses that may not be
exenpt ed under the reformed exenption system as non-1listed conpani es
(al though they may qualify for exenption under the nore linited payrol
custoner definition). The Notice sought coments on the treatnent of
busi nesses with multiple activities of which one is an activity for
whi ch an exenption is barred. In addition, both the Notice and the
Novenber Extension solicited coments on the advisability of requiring
mul ti ple-activity businesses to segregate funds derived fromeligible
busi ness activity fromthose derived fromineligible business activity,

in order to be eligible for treatnent as an exenpt person.



Several commenters suggested that a nmultiple-activity business
shoul d be eligible for treatnment as an exenpt person because a contrary
rule woul d make many of its custoners ineligible for treatnent as
exenpt persons, in particular grocery stores. According to those
comenters, such nultiple-activity businesses, as a matter of conmmon
practice, comm ngle funds derived fromdifferent activities, and would
not pay the cost of nmintaining nmultiple accounts in order to avai
thensel ves of the advantages of the reformed exenption system

In light of these conments, the final rule sinply states that a
busi ness that engages in nultiple business activities may be treated as
a non-listed business so long as that business does not engage
primarily in one or nore of those activities described in paragraph
(d)(6)(viii)--i.e., no nore than 50% of its gross revenues is derived
fromineligible business activity. FinCEN believes that this change
will benefit banks by providing themwi th a bright-line test (the sane
one, FinCEN notes, that has evolved around the adninistrative practice

surroundi ng the prior exenption system for determ ning
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whether to treat nulti-activity businesses as exenptible non-1listed

busi nesses. To further facilitate the use of the refornmed exenption



system the final rule does not include a provision that would require
a multiple-activity business to segregate conm ngled funds to be
eligible for treatnment as an exenpt person

e. Paragraph (d)(6)(ix) defines a transaction account for purposes
of proposed paragraph (d) as any account described in section
19(b)(1)(C of the Act, 12 U S.C. 461(b)(1)(C. As stated in the
Notice, this definition does not include any other accounts not
described in 12 U S.C. 461(b)(1)(C, such as noney market accounts.
Thus, the definition of a transaction account in the proposed rule is
narrower than the definition of the same termthat is set forth at 31
CFR 103. 11(hh). Paragraph (d)(6)(ix) also provides, consistent with the
Notice, that a person may be exenpt either as a non-listed business or
as a payroll custonmer only to the extent of such person's transaction
account s.

Fi nCEN recei ved several conments requesting that the definition of
a transaction account be broadened. Because the ternms of 31 U S.C
5313(e)(2) (A specifically define a transacti on account by reference to
12 U.S.C. 461(b)(1)(CO, the final rule adopts the definition of a
transacti on account set forth in the Notice. Should the above
definition of a transaction account prove too difficult to apply,
FinCEN will entertain requests for admnistrative relief fromthe
application of that definition

7. Limtation on Exenption



Paragraph (d)(7) carries over the ternms of prior paragraph
103. 22(h)(5) and states that the exenption fromreporting contained in
paragraph (d)(1) does not apply to a transaction carried out by an
exenpt person as an agent of another person who is the beneficial owner
of the funds that are the subject of a transaction in
currency. <SUP>6</SUP> Wth regard to exenpt customers acting as agents
for third parties, a few cormmenters noted that it was conmon practice
for those custonmers to conm ngle the funds derived fromtheir agent
activities with those funds derived fromtheir other business
activities. Because of the difficulty in distinguishing between the two
ki nds of funds, FinCEN was asked not to adopt a rule that would require
custoners to segregate funds derived fromagent activities to be

eligible for treatnment as an exenpt person

\6\ FinCEN indicated that it would consider additional comments
on this subject when it issued the Phase | final rule. See 62 FR

47141, 47146.

G ven these comments, the final rule does not require that an

exenpt person segregate agent-derived funds to be eligible for



treatment as an exenpt person. However, the | anguage of paragraph
(d)(7)(relating to transactions carried out by an exenpt person as an
agent for another), has not been deleted. The exenption procedures wll
apply only to transactions conducted for the account of the exenpt
person, not for the account of a third party who is not otherw se an
exenpt person. See 31 U.S.C 5313(f)(1)(B) and paragraph (d)(8)(ii) of
the final rule.

It should be noted that a bank custonmer that comm ngles funds from
e.g., the sale of noney orders or of goods sold on consignnent, with
its normal business receipts, for deposit purposes into its own general
account engages in a transaction that is exenpt or not dependi ng upon
the custoner's own status, regardless of the fact that a portion of the
funds are subject to a potential equitable or other lien by a third
party (the issuer of the nobney orders or the consignor of the goods) if
the customer does not pay an anount equal to the noney order or
consi gnnent sal es proceeds over to the issuer or consignor. If instead,
the business selling the noney orders or consigned goods deposits the
funds directly into an account opened by the noney order issuer or the
goods' consignor, the eligibility of the transaction for exenption
woul d depend upon the status of the issuer or consignor.

8. Limtation on Liability

Paragraph (d)(8)(i) generally states, consistent with the Notice,



that once a bank has conplied with the requirenents of paragraph (d),
it is protected fromany penalty for failure to file a currency
transaction report concerning a transaction in currency by an exenpt
per son.

Paragraph (d)(8)(ii) states that subject to the specific terns of
paragraph (d), and absent any specific know edge of any infornmation
indicating that a custonmer no | onger neets the requirenents of an
exenpt person, a bank satisfies the requirenents of paragraph (d) if it
continues to treat that customer as an exenpt person until the date of
that custoner's next periodic review This |language is nmeant to
har moni ze the requirenent, contained in paragraph (d)(4), that banks
review the status of their exenpt custoners at |east once a year, with
the provisions relating to the revocation of a custoner's exenpt status
that are set forth at paragraph (d)(10).

9. bligations to File Suspicious Activity Reports and Maintain a
Systemto Mnitor Transactions in Currency

Par agraph 103.22(d)(9)(i) states that the refornmed exenption system
does not create any exenption from or have any negative effect at all
on, the requirenent that banks file suspicious transaction reports with
respect to transactions that satisfy the requirenments of the rul es of
Fi nCEN (31 CFR 103.21), the federal bank supervisory agencies, or both,
relating to suspicious activity reporting. See 12 CFR 21.11 (O fice of

the Conptroller of the Currency); 12 CFR 208.20 (Federal Reserve



Systen); 12 CFR 353.3 (Federal Deposit Insurance Corporation); 12 CFR
563.180 (O fice of Thrift Supervision); 12 CFR 748.1 (National Credit
Uni on Adninistration). Indeed, as pointed out in the notice of proposed
rul emaki ng, the operation of a coordinated and uni form suspi ci ous
transaction reporting systemis a basis for the revision and
sinplification of the exenption rules contained in this final rule. In
the context of the revised CTR exenption system the indicia of
suspicious activity can include both specific transactions and overall
transaction volune substantially inconsistent with the sort in which
the particular custoner normally would be expected to engage. Thus, as
stated in the text of the rule itself, anomal ous transaction trends or
patterns (such as a sharp increase fromone year to the next in the
gross total of currency transactions nmade by an exenpt person) may
trigger the obligations of a bank under section 103.21

Paragraph (d)(9)(ii) has been added to make explicit that the
continuing obligation to file suspicious activity reports (where
appropriate) necessarily requires a bank to establish and maintain a
nonitoring systemfor non-listed business and payroll custoners that is
reasonably designed to detect those transactions in currency that would
require a bank to file a suspicious transaction report with respect to
an exenpt person. <SUP>7</SUP> Fi nCEN purposely has not attenpted to

describe the exact contours of an acceptable nonitoring system Because



the situati on of each bank and each customer are different, Fi nCEN
bel i eves that mandating a uni formnonitoring systemwould be ill-
advi sed. From Fi nCEN s perspective, a nonitoring systemneets the

requi rements of paragraph (d)(9)(ii) if it

[[ Page 50155]]

is reasonably designed to detect, for each exenpt account, those
transactions in currency that would require a bank to file a suspicious

transacti on report.

\'7\" The Bank Secrecy Act provides Treasury with the authority
to condition the grant of discretionary exenptions. See 31 U S.C
5313(e).

The adoption of the nonitoring systemrequirenment is intended to
advance the objectives of creating an exenption systemthat is sinple
and as cost-effective as possible, while still keeping sone tension in
the liberalized system FinCEN believes that an increased enphasis on

suspicious activity reporting with respect to transactions in currency



of exenpt persons should provide that needed tension. Fi nCEN further
notes that maintaining a nonitoring systemreasonably designed to
detect suspicious activity, and certifying conpliance with that
requi renment, should not pose additional burdens on banks, because they
remai n subject in any event to the requirenment to file reports of
suspicious activity with respect to any transaction they exenpt from
the requirenment to file currency transaction reports under the reforned
exenption system As expl ai ned above, the statenment of the requirenent
to maintain a specific currency transaction nonitoring program for
accounts of exenpt persons is limted to accounts of non-Ilisted
busi nesses and payroll custoners, the classes of exenpt persons wth
respect to which annual review requirenments are specifically inposed by
the final rule. However, banks are required to report suspicious
transactions, including transactions in currency, in the accounts of
all exenpt persons (as in all other accounts) and paragraph
(d)(9)(ii)'s nore detail ed specification does not by inplication | essen
the suspicious transaction reporting obligations or procedures of banks
general |y under paragraph (d)(9)(i) and 31 CFR 103.21
10. Revocation

Paragraph (d)(10) states that the status of an exenpt person
automatically ceases, without any action by the Departnent of the
Treasury, when an entity ceases to be listed on the applicable stock

exchange or a subsidiary of a listed entity ceases to have at |east 51



per cent of its common stock or anal ogous equity interest owned by a
listed entity. The phrase " "“anal ogous equity interest'' has been added
to reflect the change nmade to the definition of an exenpt subsidiary
set forth in paragraph (d)(2)(v).
11. Transitional Rule

Par agraph 103.22(d)(11) states the transitional rules governing the
use of the refornmed exenption system A few comenters requested that
Fi nCEN provide anple tinme for banks to nove fromthe prior
adm nistrative exenption systemto the reforned system particularly
given that banks will need sone time to address year 2000 conputer
issues. In light of these comments, the transition period stated in the
Notice--that, in effect, provides banks until the end of the cal endar
year 1999 to nake the transition to the refornmed system-has been
extended in the final rule to July 1, 2000. Provided that banks conply
with the transition period set forth in the final rule, they may treat
a custoner as exenpt under either the prior adm nistrative exenption
rules or the refornmed exenption procedures set forth in paragraph
103. 22(d) (so long as they do so consistently) during the transitional

peri od.

V. Executive Oder 12866



The Departnment of the Treasury has determned that this final rule

is not a significant regulatory action under Executive Order 12866.

VI. Unfunded Mandates Act of 1995 St atenent

Section 202 of the Unfunded Mandates Reform Act of 1995 (" " Unfunded
Mandates Act''), Pub. L. 104-4 (March 22, 1995), requires that an
agency prepare a budgetary inpact statenment before pronulgating a rule
that includes a federal nandate that may result in expenditure by
state, local and tribal governnents, in the aggregate, or by the
private sector, of $100 mllion or nore in any one year. |f a budgetary
i mpact statenment is required, section 202 of the Unfunded Mandates Act
al so requires an agency to identify and consider a reasonabl e nunber of
regul atory alternatives before pronulgating a rule. FinCEN has
determined that it is not required to prepare a witten statenment under
section 202 and has concl uded that on balance this final rule provides
the nost cost-effective and | east burdensone alternative to achi eve the

obj ectives of the rule.

VII. Regulatory Flexibility Act

FinCEN certifies that this amendnment to the regul ations



i mpl enenting the Bank Secrecy Act will not have a significant, adverse
financial inpact on a substantial nunmber of small depository
institutions. By adding two new cl asses of custoners, non-listed

busi nesses and payroll custoners, to the list of exenpt persons, the
final rule represents a significant decrease in the reporting burden

i nposed on all depository institutions. FinCEN anticipates that the
addition of these two new cl asses of exenpt persons can contribute to
at least a 2 mllion reduction in the nunber of currency transaction
reports filed annually, and a cost reduction to depository institutions
of $16 million. Further, the requirenments placed upon depository
institutions under the refornmed exenption system as laid out in the
final rule, represent a substantial net decrease in the burdens
associated with the prior exenption process. For exanple, depository
institutions will no longer be required to prepare and subnit signed
exenption statenents, or to maintain customer exenpt lists. Under the
refornmed system a depository institution will be able to exenpt the
transactions in currency of an exenpt person sinply by the one-tine
filing of a currency transaction report formthat identifies the exenpt
custoner and the exenpting depository institution, and, in the case of
non-|isted businesses and payroll custoners, renewi ng the exenpt status

of its exenpt custoners every two years.

VI1I. Paperwork Reduction Act



In accordance with requirenents of the Paperwork Reduction Act of
1995, 44 U. S.C. 3501, et seq., and its inplenmenting regulations, 5 CFR
part 1320, the follow ng informati on concerning the collection of
information on Internal Revenue Service Form 4789 is presented to
assi st those persons wishing to comrent on the information collection

Fi nCEN anticipates that this final rule, if used by banks, can
result in at least a 2 million reduction in the nunber of currency
transaction reports required to be filed annually, and a cost reduction
to banks of $16 million. FinCEN believes that these estinated
reductions are reasonable, and probably conservative.

Title: Currency Transacti on Report.

OVB Nunber: 1506- 0004.

Description of Respondents: Al financial institutions, except
casi nos.

Esti mat ed Nunber of Respondents: 250, 000.

Frequency: As required.

Estimate of Burden: Reporting average of 19 m nutes per response;
recor dkeepi ng average of 5 m nutes per response.

Estimate of Total Annual Burden on Respondents: 10, 000, 000
responses. Reporting burden estimate = 3,166, 667 hours; recordkeeping

burden estimate = 833,333 hours. Estinmated conmbi ned total of 4, 000, 000



hour s.
Estinmate of Total Annual Cost to Respondents for Hour Burdens:
Based on $20 per hour, the total cost to the public is estimated to be

$80, 000, 000.
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Estimate of Total O her Annual Costs to Respondents: None.

Type of Review Extension

In accordance with the requirenents of the Paperwork Reduction Act
of 1995, 44 U S.C. 3501 et seq., and its inplenmenting regulations, 5
CFR part 1320, the follow ng information concerning the collection of
information as required by 31 CFR 103.22 is presented to assist those
persons w shing to conment on the information collection

Fi nCEN anticipates that this final rule will result in a reduction
in hours spent conplying with exenption requirenents of 350,000 hours,
and a reduction in cost to banks of $7,500,000. This is a conservative
estimate, based on conments and di scussions with banking industry
representatives of the cost of conplying with the adninistrative
exenption systemrequirenents.

Title: Currency transaction reporting exenption recordkeeping (31

CFR 103. 22).



OVB Number: 1506- 0009.

Description of Respondents: All banks.

Esti nmated Nunber of Respondents: 19, 000.

Frequency: As required.

Estinmate of Burden: Recordkeepi ng average of 2 hours per
respondent .

Estimate of Total Annual Burden on Respondents: Recordkeeping
burden estimate = 38, 000 hours.

Estimate of Total Annual Cost to Respondents for Hour Burdens:
Based on $20 per hour, the total cost to the public is estinmated to be
$760, 000.

Estinmate of Total Other Annual Costs to Respondents: None.

Type of Request: Extension

Li st of Subjects in 31 CFR Part 103

Admini strative practice and procedure, Authority del egations
(CGovernnent agenci es), Banks and banking, Currency, Foreign banking,
Foreign currencies, Ganbling, |nvestigations, Law enforcenent,

Penal ties, Reporting and recordkeeping requirenments, Securities, Taxes.

Amrendment



For the reasons set forth above in the preanble, 31 CFR part 103 is

amended as foll ows:

PART 103- - FI NANCI AL RECORDKEEPI NG AND REPORTI NG OF CURRENCY AND

FOREI GN TRANSACTI ONS

1. The authority citation for part 103 continues to read as

foll ows:

Authority: 12 U S.C. 1829b and 1951-1959; 31 U. S.C. 5311-5330.

2. Section 103.22 is revised to read as fol |l ows:

Sec. 103.22 Reports of transactions in currency.

(a) General. This section sets forth the rules for the reporting by
financial institutions of transactions in currency. The reporting
obligations thenselves are stated in paragraph (b) of this section. The
reporting rules relating to aggregati on are stated in paragraph (c) of
this section. Rules pernitting banks to exenpt certain transactions

fromthe reporting obligations appear in paragraph (d) of this section



(b) Filing obligations--(1) Financial institutions other than
casi nos. Each financial institution other than a casino shall file a
report of each deposit, wthdrawal, exchange of currency or other
paynent or transfer, by, through, or to such financial institution
whi ch involves a transaction in currency of nore than $10, 000, except
as otherwi se provided in this secction. In the case of the Posta
Service, the obligation contained in the preceding sentence shall not
apply to paynents or transfers nmade solely in connection with the
pur chase of postage or philatelic products.

(2) Casinos. Each casino shall file a report of each transaction in
currency, involving either cash in or cash out, of nore than $10, 000.

(i) Transactions in currency involving cash in include, but are not
limted to:

(A) Purchases of chips, tokens, and pl aques;

(B) Front noney deposits;

(C) Saf ekeepi ng deposits;

(D) Paynents on any formof credit, including markers and counter
checks;

(E) Bets of currency;

(F) Currency received by a casino for transnmittal of funds through
wire transfer for a custonmer;

(G Purchases of a casino' s check; and



(H Exchanges of currency for currency, including foreign currency.

(ii) Transactions in currency involving cash out include, but are
not limted to:

(A) Redenptions of chips, tokens, and pl aques;

(B) Front noney withdrawal s;

(O Saf ekeeping withdrawal s;

(D) Advances on any formof credit, including markers and counter
checks;

(E) Paynments on bets, including slot jackpots;

(F) Paynments by a casino to a custoner based on receipt of funds
through wire transfer for credit to a customer;

(G Cashing of checks or other negotiable instrunents;

(H) Exchanges of currency for currency, including foreign currency,;
and

(1) Reinmbursenents for custoners' travel and entertai nment expenses
by the casino.

(c) Aggregation--(1) Multiple branches. A financial institution
includes all of its domestic branch offices, and any recordkeepi ng
facility, wherever |ocated, that contains records relating to the
transactions of the institution's domestic offices, for purposes of
this section's reporting requirenents.

(2) Multiple transactions--general. In the case of financia

institutions other than casinos, for purposes of this section, nmultiple



currency transactions shall be treated as a single transaction if the
financial institution has know edge that they are by or on behal f of
any person and result in either cash in or cash out totaling nore than
$10, 000 during any one business day (or in the case of the Posta
Service, any one day). Deposits made at night or over a weekend or
hol i day shall be treated as if received on the next business day
foll owing the deposit.

(3) Multiple transactions--casinos. In the case of a casino,
nmul tiple currency transactions shall be treated as a single transaction
if the casino has know edge that they are by or on behal f of any person
and result in either cash in or cash out totaling nore than $10, 000
during any ganing day. For purposes of this paragraph (c)(3), a casino
shall be deened to have the know edge described in the preceding
sentence, if: any sole proprietor, partner, officer, director, or
enpl oyee of the casino, acting within the scope of his or her
enpl oynment, has know edge that such multiple currency transacti ons have
occurred, including know edge from exam ni ng the books, records, | ogs,
i nformation retained on magnetic di sk, tape or other machi ne-readabl e
nmedia, or in any manual system and sinilar docunents and informtion,
whi ch the casino maintains pursuant to any |law or regulation or within
the ordinary course of its business, and which contain infornation that

such nultiple currency transactions have occurred.



(d) Transactions of exenpt persons--(1) CGeneral. No bank is
required to file a report otherw se required by paragraph (b) of this
section with respect to any transaction in currency between an exenpt
person and such bank, or, to the extent provided in paragraph
(d)(6)(vi) of this section, between such exenpt person and ot her banks
affiliated with such bank. In addition, a non-bank financi al

institution is not required to file a report
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ot herwi se required by paragraph (b) of this section with respect to a
transaction in currency between the institution and a conmercial bank
(Alimtation on the exenption described in this paragraph (d)(1) is
set forth in paragraph (d)(7) of this section.)

(2) Exenpt person. For purposes of this section, an exenpt person

(i) A bank, to the extent of such bank's donestic operations;

(ii) A departnent or agency of the United States, of any State, or
of any political subdivision of any State;

(iii) Any entity established under the laws of the United States,
of any State, or of any political subdivision of any State, or under an

i nterstate conpact between two or nore States, that exercises



governnental authority on behalf of the United States or any such State
or political subdivision;

(iv) Any entity, other than a bank, whose commobn stock or anal ogous
equity interests are listed on the New York Stock Exchange or the
American Stock Exchange or whose commbn stock or anal ogous equity
i nterests have been designated as a Nasdagq Nati onal Market Security
listed on the Nasdaq Stock Market (except stock or interests |isted
under the separate " ~Nasdaq Small-Cap |ssues'' headi ng), provided that,
for purposes of this paragraph (d)(2)(iv), a person that is a financial
institution, other than a bank, is an exenpt person only to the extent
of its donestic operations;

(v) Any subsidiary, other than a bank, of any entity described in
paragraph (d)(2)(iv) of this section (a "~"listed entity'') that is
organi zed under the laws of the United States or of any State and at
| east 51 percent of whose conmon stock or anal ogous equity interest is
owned by the listed entity, provided that, for purposes of this
paragraph (d)(2)(v), a person that is a financial institution, other
than a bank, is an exenpt person only to the extent of its donestic
oper ations;

(vi) To the extent of its donestic operations, any other commerci al
enterprise (for purposes of this paragraph (d), a "~ "non-listed
business''), other than an enterprise specified in paragraph

(d)(6)(viii) of this section, that:



(A) Has maintained a transaction account at the bank for at |east
12 nont hs;

(B) Frequently engages in transactions in currency with the bank in
excess of $10, 000; and

(© Is incorporated or organi zed under the laws of the United
States or a State, or is registered as and eligible to do business
within the United States or a State; or

(vii) Wth respect solely to withdrawals for payroll purposes from
exi sting transaction accounts, any other person (for purposes of this
paragraph (d), a "~ payroll custonmer'') that:

(A) Has mmintained a transaction account at the bank for at |east
12 nont hs;

(B) Operates a firmthat regularly withdraws nore than $10,000 in
order to pay its United States enployees in currency; and

(© Is incorporated or organi zed under the laws of the United
States or a State, or is registered as and eligible to do business
within the United States or a State.

(3) Initial designation of exenpt persons--(i) General. A bank nust
desi gnat e each exenpt person with which it engages in transactions in
currency by the close of the 30-day period beginning after the day of
the first reportable transaction in currency with that person sought to

be exenpted fromreporting under the ternms of this paragraph (d).



Except where the person sought to be exenpted is anot her bank as
described in paragraph (d)(2)(i) of this section, designation by a bank
of an exenpt person shall be nade by a single filing of Interna
Revenue Service Form 4789, in which line 36 is marked "~ Designation of
Exenpt Person'' and itenms 2-14 (Part |, Section A) and itens 37-49
(Part 111) are conpleted, or by filing any formspecifically designated
by Fi nCEN for this purpose. The designation nust be rmade separately by
each bank that treats the person in question as an exenpt person
except as provided in paragraph (d)(6)(vi) of this section. The
designation requirenments of this paragraph (d)(3) apply whether or not
the particul ar exenpt person to be designhated has previously been
treated as exenpt fromthe reporting requirenents of prior
Sec. 103.22(a) under the rules contained in 31 CFR 103.22(a) through
(g), as in effect on Cctober 20, 1998 (see 31 CFR Parts 0 to 199
revised as of July 1, 1998). A special transitional rule, which extends
the tinme for initial designation for custoners that have been
previously treated as exenpt under such prior rules, is contained in
paragraph (d)(11) of this section

(ii) Special rules for banks. Wen designating another bank as an
exenpt person, a bank rust either make the filing required by paragraph
(d)(3) (i) of this section or file, in such a format and manner as

Fi nCEN may specify, a current list of its domestic bank custoners. In



the event that a bank files its current |list of donestic bank
customers, the bank nust nake the filing as described in paragraph
(d)(3) (i) of this section for each bank that is a new custoner and for
whi ch an exenption is sought under this paragraph (d).

(4) Annual review. The information supporting each designation of
an exenpt person, and the application to each account of an exenpt
person described in paragraphs (d)(2)(vi) or (d)(2)(vii) of this
section of the nonitoring systemrequired to be maintained by paragraph
(d)(9)(ii) of this section, nust be reviewed and verified at |east once
each year.

(5) Biennial filing with respect to certain exenpt persons--(i)
General. A biennial filing, as described in paragraph (d)(5)(ii) of
this section, is required for continuation of the treatnent as an
exenpt person of a custoner described in paragraph (d)(2)(vi) or (vii)
of this section. No biennial filing is required for continuation of the
treatment as an exenpt person of a custoner described in paragraphs
(d)(2) (i) through (v) of this section

(ii) Non-listed businesses and payroll custonmers. The designation
of a non-listed business or a payroll custoner as an exenpt person nust
be renewed biennially, beginning on March 15 of the second cal endar
year following the year in which the first designation of such custoner
as an exenpt person is nade, and every other March 15 thereafter, on

such formas Fi nCEN shall specify. Biennial renewals nmust include a



statement certifying that the bank's system of nonitoring the
transactions in currency of an exenpt person for suspicious activity,
required to be maintai ned by paragraph (d)(9)(ii) of this section, has
been applied as necessary, but at |east annually, to the account of the
exenpt person to whomthe biennial renewal applies. Biennial renewals
al so nust include information about any change in control of the exenpt
person invol ved of which the bank knows (or should know on the basis of
its records).

(6) Operating rules--(i) General rule. Subject to the specific
rules of this paragraph (d), a bank nust take such steps to assure
itself that a person is an exenpt person (within the neaning of the
appl i cabl e provision of paragraph (d)(2) of this section), to docunent
the basis for its conclusions, and docunent its conpliance, wth the
ternms of this paragraph (d), that a reasonabl e and prudent bank woul d
take and document to protect itself fromloan or other fraud or |oss
based on msidentification of a person's status, and in the case of the
nonitoring systemrequirenment set forth in paragraph (d)(9)(ii) of this
section, such steps that a reasonable and prudent bank woul d take and

docunent
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to identify suspicious transactions as required by paragraph (d)(9)(ii)
of this section.

(ii) Governnental departnments and agencies. A bank may treat a
person as a governnental departnent, agency, or entity if the nanme of
such person reasonably indicates that it is described in paragraph
(d)(2)(ii) or (d)(2)(iii) of this section, or if such person is known
generally in the community to be a State, the District of Colunbia, a
tribal government, a Territory or Insular Possession of the United
States, or a political subdivision or a wholly-owned agency or
instrunentality of any of the foregoing. An entity generally exercises
governmental authority on behalf of the United States, a State, or a
political subdivision, for purposes of paragraph (d)(2)(iii) of this
section, only if its authorities include one or nore of the powers to
tax, to exercise the authority of emi nent donain, or to exercise police
powers with respect to matters within its jurisdiction. Exanples of
entities that exercise governnental authority include, but are not
limted to, the New Jersey Turnpi ke Authority and the Port Authority of
New York and New Jersey.

(iii) Stock exchange listings. In determ ning whether a person is
described in paragraph (d)(2)(iv) of this section, a bank may rely on
any New York, Anerican or Nasdaq Stock Market listing published in a

newspaper of general circulation, on any commonly accepted or published



stock synbol guide, on any information contained in the Securities and
Exchange Conmi ssion "~ Edgar'' System or on any information contained
on an Internet Wrld-Wde Wb site or sites maintained by the New York
St ock Exchange, the Anmerican Stock Exchange, or the Nationa

Associ ation of Securities Dealers.

(iv) Listed conmpany subsidiaries. In determ ning whether a person
is described in paragraph (d)(2)(v) of this section, a bank may rely
upon:

(A) Any reasonably authenticated corporate officer's certificate;

(B) Any reasonably authenticated photocopy of Internal Revenue
Service Form 851 (Affiliation Schedule) or the equival ent thereof for
the appropriate tax year; or

(© A person's Annual Report or Form 10-K, as filed in each case
with the Securities and Exchange Comi ssion

(v) Aggregated accounts. In determining the qualification of a
customer as an exenpt person, a bank may treat all transaction accounts
of the customer as a single account. If a bank elects to treat all
transacti on accounts of a customer as a single account, the bank mnust
continue to treat such accounts consistently as a single account for
pur poses of determining the qualification of the custonmer as an exenpt
per son.

(vi) Affiliated banks. The designation required by paragraph (d)(3)

of this section may be nade by a parent bank hol di ng conpany or one of



its bank subsidiaries on behalf of all bank subsidiaries of the hol ding
conpany, so long as the designation |lists each bank subsidiary to which
t he designation shall apply.

(vii) Sole proprietorships. A sole proprietorship my be treated as
a non-listed business if it otherwi se neets the requirenents of
paragraph (d)(2)(vi) of this section, as applicable. In addition, a
sole proprietorship may be treated as a payroll custonmer if it
ot herwi se neets the requirenents of paragraph (d)(2)(vii) of this
section, as applicable.

(viii) Ineligible businesses. A business engaged primarily in one
or nore of the following activities may not be treated as a non-1listed
busi ness for purposes of this paragraph (d): serving as financial
institutions or agents of financial institutions of any type; purchase
or sale to custonmers of motor vehicles of any kind, vessels, aircraft,
farm equi prent or nobile hones; the practice of |aw, accountancy, or
nedi ci ne; auctioning of goods; chartering or operation of ships, buses,
or aircraft; ganming of any kind (other than licensed parinutuel betting
at race tracks); investnent advisory services or investment banking
services; real estate brokerage; pawn brokerage; title insurance and
real estate closing; trade union activities; and any other activities
that may be specified by FinCEN. A business that engages in nultiple

busi ness activities may be treated as a non-listed business so | ong as



no nore than 50% of its gross revenues is derived fromone or nore of
the ineligible business activities listed in this paragraph
(d)(6)(viii).

(ix) Transaction account. A transaction account, for purposes of
paragraph (d) of this section, is any account described in section
19(b) (1) (C of the Federal Reserve Act, 12 U S.C 461(b)(1)(C. For
pur poses of paragraphs (d)(2)(vi) and (d)(2)(vii) of this section, a
person is an exenpt person only to the extent of such person's eligible
transacti on accounts.

(x) Docunentation. The records maintained by a bank to document its
conpliance with and administration of the rules of this paragraph (d)
shall be nmintained in accordance with the provisions of Sec. 103. 38.

(7) Limtation on exenption. A transaction carried out by an exenpt
person as an agent for another person who is the beneficial owner of
the funds that are the subject of a transaction in currency is not
subject to the exenption fromreporting contained in paragraph (d) (1)
of this section.

(8) Limtation on liability. (i) No bank shall be subject to
penalty under this part for failure to file a report required by
paragraph (b) of this section with respect to a transaction in currency
by an exenpt person with respect to which the requirenents of this

par agraph (d) have been satisfied, unless the bank:



(A) Knowingly files false or inconplete information with respect to
the transaction or the customer engaging in the transaction; or

(B) Has reason to believe that the customer does not neet the
criteria established by this paragraph (d) for treatnent of the
transactor as an exenpt person or that the transaction is not a
transaction of the exenpt person.

(ii) Subject to the specific ternms of this paragraph (d), and
absent any specific know edge of information indicating that a custoner
no | onger neets the requirenents of an exenpt person, a bank satisfies
the requirenments of this paragraph (d) to the extent it continues to
treat that custoner as an exenpt person until the date of that
custoner's next periodic review, which, as required by paragraph (d)(4)
of this section, shall occur no | ess than once each year.

(iii) A bank that files a report with respect to a currency
transacti on by an exenpt person rather than treating such person as
exenpt shall remain subject, with respect to each such report, to the
rules for filing reports, and the penalties for filing false or
i nconplete reports that are applicable to reporting of transactions in
currency by persons other than exenpt persons.

(9) nligations to file suspicious activity reports and maintain
systemfor nonitoring transactions in currency. (i) Nothing in this
paragraph (d) relieves a bank of the obligation, or reduces in any way

such bank's obligation, to file a report required by Sec. 103.21 with



respect to any transaction, including any transaction in currency that
a bank knows, suspects, or has reason to suspect is a transaction or
attenpted transaction that is described in Sec. 103.21(a)(2)(i), (ii),
or (iii), or relieves a bank of any reporting or recordkeeping
obligation inposed by this part (except the obligation to report
transactions in currency pursuant to this section to the extent
provided in this paragraph (d)). Thus, for exanple, a sharp increase
fromone year to the next in the gross total of currency transactions
nmade by an exenpt customer, or simlarly anomal ous transaction trends

or
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patterns, may trigger the obligations of a bank under Sec. 103.21

(ii) Consistent with its annual review obligations under paragraph
(d)(4)of this section, a bank shall establish and maintain a nonitoring
systemthat is reasonably designed to detect, for each account of a
non-|isted business or payroll customer, those transactions in currency
i nvol ving such account that would require a bank to file a suspicious
transaction report. The statement in the preceding sentence with
respect to accounts of non-listed and payroll custoners does not limt

the obligation of banks generally to take the steps necessary to



satisfy the terns of paragraph (d)(9)(i) of this section and
Sec. 103.21 with respect to all exenpt persons.

(10) Revocation. The status of any person as an exenpt person under
this paragraph (d) may be revoked by FinCEN by witten notice, which
may be provided by publication in the Federal Register in appropriate
situations, on such terns as are specified in such notice. Wthout any
action on the part of the Treasury Departnment and subject to the
l[imtation on liability contained in paragraph (d)(8)(ii) of this
secti on:

(i) The status of an entity as an exenpt person under paragraph
(d)(2)(iv) of this section ceases once such entity ceases to be listed
on the applicable stock exchange; and

(ii) The status of a subsidiary as an exenpt person under paragraph
(d)(2)(v) of this section ceases once such subsidiary ceases to have at
| east 51 per cent of its comon stock or anal ogous equity interest
owned by a listed entity.

(11) Transitional rule. (i) No accounts may be newly granted an
exenption or placed on an exenpt list on or after Cctober 21, 1998,
under the rules contained in 31 CFR 103.22(b) through (g), as in effect
on Cctober 20, 1998 (see 31 CFR Parts 0 to 199 revised as of July 1
1998) .

(ii) If a bank properly treated an account (a " previously exenpted



account'') as exenpt on Cctober 20, 1998 under the rules contained in
31 CFR 103.22(b) through (g), as in effect on Cctober 20, 1998 (see 31
CFR Parts 0 to 199 revised as of July 1, 1998), it nay continue to
treat such account as exenpt under such prior rules with respect to
transactions in currency occurring on or before June 30, 2000, provided
that it does so consistently until the earlier of June 30, 2000, and
the date on which the bank nmakes the designation or the determnination
described in paragraph (d)(11)(iii) of this section. A bank that
continues to treat a previously exenpted account as exenpt under the
prior rules, and for the period, specified in the precedi ng sentence,
shall remain subject to such prior rules, and to the penalties for
failing to conply therewith, with respect to transactions in currency
occurring during such peri od.

(iii) A bank nust, on or before July 1, 2000, either designate the
hol der of a previously exenpted account as an exenpt person under
paragraph (d)(2) of this section or determine that it may not or wll
not treat such holder as an exenpt person under paragraph (d)(2) of
this section (so that it will be required to nmake reports under
paragraph (a) of this section with respect to transactions in currency
by such person occurring on or after the date of determnation, but no
|ater than July 1, 2000). A bank that initially does not designate the
hol der of a previously exenpted account as an exenpt person for periods

begi nning after June 30, 2000, nay |ater nmke such a designation, to



the extent otherwi se permitted to do so by this paragraph (d), for

periods after the effective date of such designation.

Approved by the Ofice of Managenent and Budget under control nunber

1506- 0009. )

Dat ed: Septenber 14, 1998.
WlliamF. Baity,
Acting Director,
Fi nanci al Crines Enforcenent Network.
[FR Doc. 98-24969 Filed 9-18-98; 8:45 anj

Bl LLI NG CODE 4820-03-P



TD F 90-22.53

Treasury form

(January 1999)

Please type or print

Designation of Exempt Person

OMB No. 1506-0012

1 Check appropriate box (see instructions):

a [J Initial Designation

b [ Biennial Renewal

2 Check appropriate box
a [J Exemption Amended

b [ Exemption Revoked

Exempt Person

3 Business Name or Name of Sole Proprietor

4 Doing Business As (DBA)

5 Address (Number, Street, and Apt. or Suite No.)

6 City

7 State

8 Zip/Postal Code

9 Taxpayer Identification Number

Basis for Exemption

10 Exemption Basis

a [JBank

b [J Government Agency / Governmental Authority

¢ [ Listed company

d [] Listed Company Subsidiary

e [ Eligible Non-listed business

f [ Payroll Customer | | |

11 Effective date of the exemption
M M D D Y Y Y Y

12 Has there been a change in control of the
| exempt person? For 10(e) and (f) only.

a [ Yes

b O No

~ZTsd ||} Bank Granting or Revoking Exemption

13 Name of Bank

a[dJoCC b[OFDIC ¢c OFRS d[OOTS

14 Primary Federal Regulator (check only one)

15 Address (Number, Street, and Apt. or Suite No.)

16 City

17 State

18 Zip/Postal Code

19 Taxpayer Identification Number
1 1 1 1 1 1 1
1 1 1 1 1 1 1
1 1 1 1 1 1 1

20 Title of approving official

Sign

21 Signature of approving official

22 Date of Signature
M ;MlD;DlYiYiYiYi

Here

23 Last name of person to contact

24 First name of person to contact

(

25 Telephone number

26 For Biennial Updates ONLY (see item 1(b))

| certify on behalf of the above listed bank that its system of monitoring the transactions in currency of an exempt person for suspicious activity has

been applied as necessary, and at least annually, to the account of this exempt person.

Sign
Here

Signature of Approving Official

This form must be used by a bank or other depository institution to designate an eligible customer as an exempt person from currency transaction

reporting rules of the Department of the Treasury (31 CFR 103.22). File this form with:

U.S. Department of the Treasury, P.O. Box 33112, Detroit, Ml 48232-0112

Paperwork Reduction Act Notice: The purpose of this form is to provide an effective means for banks and depository institutions to exempt eligible customers from currency transaction
reporting. This report is required by law, pursuant to 31 CFR 103.22. Federal law enforcement and regulatory agencies, including the U.S. Department the Treasury and other authorized
authorities may use and share this information. You are not required to provide the requested information unless a form displays a valid OMB control number. Public reporting and recordkeeping
burden for this form is estimated to average 70 minutes per response, and includes time to gather and maintain information the required report, review the instructions, and complete the
information collection. The record retention period is five years. Send comments regarding this burden estimate, including suggestions for reducing the burden, to the Financial Crimes

Enforcement Network, Attn: Paperwork Reduction Act; Suite 200; 2070 Chain Bridge Road, Vienna VA 22182-2536

e O NCUA



INSTRUCTIONS n

General Instructions

Who Must File this Report: Any bank (see definition) that wishes to
designate a customer as an exempt person for purposes of CTR
reporting must file this report. 31 CFR 103.22(d)(3)(i)

In addition, banks must file this form for the biennial renewal of the
exempt person designation of eligible non-listed businesses and payroll
customers. 31 CFR 103.22(d)(5)

A bank may, but is not required to, use this form to notify the Treasury
that the bank has revoked the designation of a customer as an exempt
person.

For further information, please refer to Title 31 of the Code of Federal
Regulations, Part 103. See 31 CFR 103.11 for many definitions, and
31 CFR 103.22(d) for information on exemptions to CTR reporting.

When and Where to File -This report must be filed with the U.S.
Department of the Treasury: Designation at P.O. Box 33112, Detroit Ml
48232-0112. The report must be filed no later than 30 days after the
first transaction to be exempted.

Biennial Renewal (for eligible non-listed businesses and payroll
customers only): The report must be filed by March 15 of the second
calendar year following the year in which the initial designation is made,
and by every other March 15 thereafter.

General Definitions

Bank: A domestic bank, savings association, thrift institution, or credit
union. See 31 CFR 103.11(c). These may be exempted only to the
extent of their domestic (i.e. US) operations.

Biennial Renewal: As provided for by 31 CFR 103.22(d)(5)(ii), the
exemption status of all eligible non-listed businesses or payroll
customers (see ltem 10 e and f) must be updated once every two years,
by March 15. This update is a biennial renewal of the exemption for
these customers.

Government Agency / Governmental Authority: A department or
agency of the United States, a State, or a political subdivision of a
State, or (2) an entity established under the laws of the United States,
of any State, or political subdivision of a State, or under interstate
compact between 2 or more States, exercising governmental authority
(i.e. the power to tax, police powers, or the power of eminent domain).

Listed Company: A business, other than a bank, whose common
stock or analogous equity interests are listed on the New York Stock
Exchange, the American Stock Exchange, or the National Association
of Securities Dealers Automated Quotation System - National Market
System.

See 31 CFR 103.22(d)(2) for the extent to which listed companies that
are financial institutions may be exempted.

Listed Company Subsidiary: A subsidiary, other than a bank, which
is owned at least 51%, and is controlled, by a Listed Company.

See 31 CFR 103.22(d)(2) for the extent to which listed companies’
subsidiaries that are financial institutions may be exempted.

Eligible Non-Listed business: A business which (1) has had a
transaction account at the bank for at least 12 months; (2) frequently
engages in currency transactions greater than $10,000; (3) is
incorporated, or organized under the laws of the United States or a
State, or is registered as and eligible to do business in the United
States; and (4) is not an ineligible business.

Eligible non-listed businesses may be exempted only to the extent of
their domestic (i.e. US) operations.

Payroll Customers: A business which (1) has had a transaction
account at the bank for at least 12 months; (2) frequently withdraws
more than $10,000 in currency for payroll purposes in order to pay its
employees in the US; (3) is incorporated or organized under the laws
of the United States or a State, or is registered as and eligible to do
business in the United States.

Ineligible Businesses: A business engaged primarily in one or
more of the following activities: serving as financial institutions or
agents of financial institutions of any type; purchase or sale to
customers of motor vehicles of any kind, vessels, aircraft, farm
equipment or mobile homes; the practice of law, accountancy, or
medicine; auctioning of goods; chartering or operation of ships,
buses, or aircraft; gaming of any kind (other than licensed pari-mutuel
betting at race tracks); investment advisory services or investment
banking services; real estate brokerage; pawn brokerage; title
insurance and real estate closing; trade union activities; and any
other activities that may be specified by FInCEN.

A business that engages in multiple business activities is not an
ineligible business as long as no more than 50% of its gross
revenues is derived from one or more ineligible business activities.

United States: The States of the United States, the District of
Columbia, the Indian lands (as defined in the Indian Gaming
Regulatory Act), and the Territories and Insular Possessions of the
United States.

EXPLANATIONS FOR SPECIFIC ITEMS

Item 3 - Business Name or Last Name of Sole Proprietor: List the
full legal name of the business being exempted, or the complete last
name of the person being exempted.

Item 9 - Taxpayer Identification Number: Generally, the Employer
Identification Number of the Exempt Person.

Item 14 - Primary Federal Regulator: OCC = Office of the
Comptroller of the Currency; OTS = Office of Thrift Supervision; FRS
= Federal Reserve System; FDIC = Federal Deposit Insurance
Corporation; NCUA = National Credit Union Administration.

Item 23, 24, 25 - Contact: The last and first name, and the
telephone number of the person within the depository institution to be
contacted for questions regarding this report.



103.0

Financial Recordkeeping and Reporting Regulations Anti-Money Laundering Examination Workprogram

23.

Determine whether management has implemented a
high level of internal controls to minimize the risk
of money laundering. These controls should include,
but not be limited to, the following:

a. money laundering detection procedures

b. identification and monitoring of non-bank finan-
cial ingtitutions that are depositors of the insti-
tution and that engage in a high volume of cash
activity (i.e. money transmittors and check cash-
ing businesses).

¢. periodic account activity monitoring.

d. interna investigations, monitoring and report-
ing of suspicious transactions.

Y

N

Comments

Exemptions
Advisory #5

As of July 1, 2000, new Treasury exemption
procedures alowing financial institutions to

exempt transactions of certain businesses from

the requirement to report transactions in cur-

rency in excess of $10,000 (Currency Transac-

tion Report (CTR)) became fully effective. After

July 1, 2000, only exemptions granted pursuant
to the new exemption procedures will be valid.

Comments

24.

25.

26.

27.

Has the ingtitution designated any ‘‘exempt per-
sons”’ as defined in the regulations?

If no, the examiner should waive the following steps
and proceed to the next section of the Work Pro-
gram. If yes, answer the following questions:

Does the bank have sufficient procedures related to
exemptions?

Does the bank have adequate and knowledgeable
personnel  sufficient to maintain the exemption
process?

Does the bank maintain appropriate and sufficient
documentation to support each exemption?

Bank Secrecy Act Manual

July 2000
Page 13



Financial Recordkeeping and Reporting Regulations Anti-Money Laundering Examination Workprogram 103.0

Answer the following questions with respect to each
exempt person. If the bank has more than 50 exempt
persons, a reasonable sample should be selected.

28. Does the bank take appropriate steps to adequately
determine and verify the eligibility of exemptions?

29. Do dl Phase | exemptions meet the established
criteria?

a Bank
b. Government Agency
c. Listed Business

d. Subsidiary of a Listed Business

30. Do dl Phase Il “non-listed business’ exemptions
meet the established criteria?

a. Maintained a transaction account with the bank
for at least 12 months?

b. Frequently engaged in currency transactions in
excess of $10,000?

c. Isincorporated or organized under US or State
law or isregistered and is eligible to do business
within the US or a State?

31. Do al Phase Il “payroll customer” exemptions
meet the established criteria?

a. Maintained a transaction account with the bank
for at least 12 months?

b. Operates a firm that regularly withdraws more
than $10,000 in order to pay its US employees
in currency?

c. Isincorporated or organized under US or State
law or isregistered and is eligible to do business
within the US or a State?

32. For each exempt person, has the bank filed a
““Designation of Exempt Person” form completely
and within 30 days of thefirst reportable transaction
that was exempted?

Y

N

Comments

July 2000
Page 14

Bank Secrecy Act Manual



103.0

Financial Recordkeeping and Reporting Regulations Anti-Money Laundering Examination Workprogram

33.

35.

36.

37.

38.

39.

For Phase Il exemptions, has the bank filed a
“Designation of Exempt Person” biennialy by
March 15 beginning the second caendar year
following the origina designation?

. Does the bank review and verify each exemption at

least annually?

Are the volumes, amounts and frequency of the
large currency transactions for each exempt person
consistent with what is normal and expected and
commensurate with lawful activity?

Does the bank have a system to monitor the
currency transactions of exempt persons for suspi-
cious activity?

Is the monitoring system adequate to identify sus-
picious activity?

Has the bank’s internal audit department reviewed
the exemption process?

Have there been any outstanding issues involving
exemptions and if so, have they been resolved?

Y

N

Comments

Bank Secrecy Act Manual

July 2000
Page 15
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